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TO  HSR 


SACRED   MAJESTY. 


I  DO  here  most  humbly  present  and  dedicate  mito 
your  Majesty  a  sheaf  and  cluster  of  fruit  of  the  good 
and  fiiyoural>le  season,  which  by  the  influence  of  your 
bappy  government  we  enjoy ;  for  if  it  be  true  that 
mknt  kges  inter  armOj  \i  is  also  as  true,  that  your 
Majeshr  is  in  a  double  respect  the  life  of  our  laws ; 
once,  because  without  your  authority  they  are  but 
Utera  mortua;  and  again,  because  you  are  the  life  of 
our  peace,  without  which  laws  are  put  to  silence. 
And  as  the  vital  spirits  do  not  only  maintain  and 
move  the  body,  but  also  contend  to  pcarfect  and  renew 
it ;  so  your  sacred  MajesQr,  who  is  anima  iegis^  doth 
not  only  give  unto  your  laws  force  and  vigour ;  but 
also  hath  been  cai^sful  of  their  amendment  and  re- 
fonning :  wherein  your  Majerty's  proceeding  may  be 
ccMnpared,  as  in  that  part  of  your  government,  for  if 
your  government  be  considered  in  all  the  parts,  it  is 
incomparable,  with  the  former  doings  of  the  mast 
excellent  Princes  that  ever  have  reigned,  whose  study 
altogether  hath  been  alwajrs  to  adorn  and  honour 
times  of  peace  with  the  amendment  of  the  policy  of 
their  laws.  Of  this  proceeding  in  Augustus  Caesar 
the  testimony  yet  remains. 

Pace  data  terris,  ardmum  ad  civilia  vertit 
Jura  mum;  legesque  tulU  justissimus  auctar. 

Be&oe  was  collected  the  difference  between  gesia  in 
mrmii  and  acta  in  toga^  whereof  Cicero  diq>uteth 
Ans: 

£cguidest,  quod  tarn  praprie  diet  passit  actum  ejus, 
fM  tcgattis  in  republica  cum  patcUate  imperioque 
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versaius  sit,  gtiam  lex?  qmcre  acta  Gracchi:  leges 
SempronicE  proferarUur.  Qucere  Sylla  :  Cornelia. 
Quul?  Cn.  Pompeii  tertius  comulatus  in  gutbus  actit 
0.7.  consistit?  nert^  in  legibiis.  A  Casare  ipso  st  gtue- 
ra'es  quidnam  egisset  in  urbe,  et  in  toga :  leges  multat 
se  responderet,  et  praclaras  tulisse. 

The  same  desire  long  after  did  spring  in  the  empe- 
ror Justinian,  being  rightly  called  ultimas  imperato- 
rum  Romanorum,  who  having  peace  in  the  heart  of 
his  empire,  and  making  his  wara  prosperoixsly  in  the 
remote  places  of  his  aominions  by  his  lieutenants, 
chose  it  for  a  monument  and  honour  of  faia  govern- 
ment, to  revise  the  Roman  laws,  and  to  reduce  them 
from  infinite  volumes  and  much  repugnancy  snd  un- 
fiertainty  into  one  competent  and  uniform  corps  of 
law;  of  which  matter  himself  doth  epeak  gl(»iousty, 
and  yet  q)tly,  calling  it,  proprium  et  sanettssimum 
tempium  Justitia  amsecratum :  a  work  of  great  ex- 
celleacy  indeed,  as  may  well  appear,  in  that  France, 
Italy,  and  Spain,  which  have  long  since  shaken  off  the 
yoke  of  the  Roman  empire,  do  yet  nevertheless  coin 
tinue  to  use  the  policy  of  that  law:  but  more  excellent 
had  the  work  been,  save  that  the  more  ignorant  and 
obscure  time  undertook  to  correct  the  more  learned 
and  flourishing  time.  To  conclude  with  the  domestic 
example  of  one  of  your  Majesty's  royal  ancestors : 
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iriis»  as  actions  rather  great  than  good ;  and  so, 
tasted  with  that  course  of  winniiig  honour,  they  con* 
vert  their  minds  rather  to  do  somewhat  for  the  better 
aniting  of  human  society,  than  for  the  dissolving  or 
disturbing  of  the  same.  Another  reason  is^  because 
times  of  peace,  drawing  for  the  most  pfirt  widi  them 
abundance  of  wealth,  and  finesse  of  cunni]^>  do  dravf 
also,  in  further  c<msequence,  ipultitudes  of  suits  an4 
controversies,  and  abuses  of  laws  by  evasions  and 
devices ;  which  inconveniencies  in  such  times  grow* 
ing  more  general,  do  more  instantly  solicit  for  the 
amendment  of  laws  to  restrain  and  r^j^ress  them. 

Your  Majesty's  reign  having  been  blest  firom  the 
Highest  with  inward  peace,  and  falling  into  an  age, 
wherein,  i£  science  be  increased,  conscience  is  rather 
decayed ;  and  if  men's  wits  be  great,  their  wiUs  are 
m(»re  great ;  and  wherein  also  laws  are  multiplied  in 
numb^,  and  sljEud^ened  in  vigour  and  execution ;  it 
was  not  possible  but  that  not  only  suits  in  law  should 
multiply  and  increase,  whereof  always  a  great  part 
are  unjust,  but  also  that  all  the  indirect  and  sinistar 
courses  an^  practices  to  abuse  law  and  justice  should 
have  been  much  attempted,  and  put  in  use,  which  no 
doubt  had  bred  ffreat  enormities,  had  they  not,  by 
the  royal  policy  of  your  Majesty,  by  the  censure  and 
foresight  of  your  Council-table  and  Star-chamber,  and 
by  the  gravity  and  int^rity  of  your  benches  been  re- 
pressed and  restrained :  for  it  may  be  truly  observed, 
that,  as  concerning  frauds  in  contracts,  bargains,  and 
assurances,  and  abuses  of  laws  by  delays,  covins, 
vexations,  and  corruptions  iu  informers,  jurors,  mi- 
nisters of  justice,  and  the  like,  there  have  been  isundry 
excellent  statutes  made  in  your  Majesty's  time,  more 
in  number,  and  more  politic  in  provision,  than  in  any 
of  your  predecessor's  times. 

6ut  I  am  an  unworthy  witness  to  your  Majesty  of 
an  higher  intention  and  project,  both  by  that  which 
was  published  by  your  chancellor  in  full  parliattient 
from  your  rojral  mouth,  in  the  five-and-thirtieth  of 
vour  happy  reign :  and  much  more  by  that  which  I 
have  been  voucnsafed  to  undetstand  from  your  Ma*- 
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jeBty,  importiiig  a  purpose  for  these  many  years  in- 
fused in  your  Majesty  s  breast,  to  enter  into  a  general 
amendment  of  the  state  of  your  laws,  and  to  reduce 
them  to  more  brevity  and  certainty,  that  the  great 
hollowness  and  unssfety  in  assurances  of  lands  and 
goods  may  be  strengthened,  the  snaring  penalties, 
that  lie  upon  many  subjects,  removed,  the  execution 
of  many  profitable  laws  revived,  the  judge  better  di- 
rected in  his  sentence,  the  counsellor  better  warranted 
in  his  counsel,  the  student  eased  in  his  reading,  the 
coBtesitious  suitor,  that  seeketh  but  vexation,  diwrm- 
ed,  and  the  honest  suitor,  that  seeketh  but  to  obtain 
his  right,  relieved ;  which  purpose  and  intention,  as 
it  did  strike  me  with  great  admiration  when  I  beard 
it,  so  it  might  be  acknowledged  to  be  one  of  the  most 
chosen  works,  of  highest  merit  and  beneficence  to- 
wards the  subject,  that  ever  entered  into  the  mind  of 
any  King ;  greater  than  we  can  imagine,  because  the 
imperfections  and  dangers  of  the  laws  are  covered 
under  the  clemency  and  excellent  temper  of  your 
Majesty's  government  And  though  there  be  rare 
precedents  of  it  in  government,  as  it  cometh  to  pass 
in  things  so  excellent,  there  being  no  precedent  full 
in  view  but  of  Justinian ;  yet  1  must  say,  as  Cicero 
said  to  Cssar,  Nihil  vulgare  U  dignum  vi^ripotest; 
and  as  it  is  no  doubt  a  precious  seed  sown  in  your 
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b  your  Miyesty's  reign  that  hath  been  as  a  goodly 
seasonable  spring  weather  to  the  advancing  of  all  ex- 
cellent arts  of  peace.  And  so  concluding  with  a 
prayer  answerable  to  the  present  argument,  which  is, 
that  Grod  will  continue  your  Majesty  s  reign  in  a  hap- 
py and  renowned  peace,  and  that  he  will  guide  both 
your  policy  and  arms  to  purchase  the  continuance  of 
It  with  surety  and  honour,  I  most  humbly  crave  par- 
don, and  commend  your  Majesty  to  the  Divine  preser- 
vation. 

Your  sacred  Majesty's  mast  humbk  and  obedient 

subject  and  servant, 

TBANCIS  BACON. 

1596. 


THE  PREFACE. 


I  HOLDeveiymanadebtortohiBpn^cfisioiii  from  the 
which,  as  men  of  course  do  seek  to  rec^ve  countenance 

and  profit,  so  ought  they  of  duty  to  endeavour  them- 
selves, by  WE^of  amends,  to  be  a  help  and  ornament 
thereunto.  Thb  is  perfonoed  in  some  d^ree  by  the 
honest  and  liberal  practice  of  it  profession,  when  men 
shall  carry  a  respect  not  to  descend  into  any  course  that 
is  corrupt  and  unworthy  thereof,  and  preserve  them- 
selves free  from  the  abuses  wherewith  the  same  pro- 
fession is  noted  to  be  infected :  but  much  more  is  this 
performed,  if  a  man  be  able  to  visit  and  strengthen  the 
roots  and  foundation  of  the  science  itself;  thereby  not 
only  gracing  it  in  reputation  and  dignity,  but  also  am- 
plifying it  in  profession  and  substance.  Having  there- 
fore from  the  beginning  come  to  the  study  of  the  laws 
ofthis  realm,  with  a  mind  and  desire  no  less,  if  I  could 
attain  unto  it,  that  the  same  laws  should  be  the  better 
by  my  industry,  than  that  myself  should  be  the  better 
by  the  knowledge  of  them ;  I  do  not  find  that  by  mine 
1  travel,  without  the  help  of  authorit\ 


The  Preface.  U 

time,  wiQ,  by  this  new  strengdi  laid  to  the  foundaticm, 
mmewhat  the  more  settle  and  be  corrected.  Neither 
will  the  use  hereof  be  only  in  deciding  of  doubts,  and 
helping  soundness  of  judgmaat,  but  further  in  gracing 
of  argument,  in  correcting  of  unprofitable  subtle^, 
aikl  reducing  the  same  to  a  more  sound  and  substantial 
weoae  of  law ;  in  reclaiming  vulgar  errors,  and  gene- 
rally in  the  amendment  in  some  measure  of  the  very 
naiilre  and  complexion  of  the  whole  law :  and  there- 
fore the  conclusions  of  reason  of  this  kind  are  worthily 
and  aptly  called  by  a  great  civilian  kgum  leges ^  for  that 
many  placiia  kgurn^  that  is,  particular  and  positive 
learnings  of  laws,  do  easily  decline  from  a  good  tem- 
per of  justice,  if  they  be  not  rectified  and  governed  by 
such  rules. 

Now  for  the  manner  of  setting  down  of  them,  I  have 
in  all  points,  to  the  best  of  my  understanding  and  fore- 
sight, applied  myself  not  to  that  which  might  seem 
most  for  me  ostentation  of  mine  own  wit  or  knowledge, 
but  to  that  which  may  yield  most  use  and  profit  to  me 
stodeAts  and  professors  of  the  laws. 

And  therefore,  whereas  these  rules  are  some  of  them 
ordinary  and  vulgar,  that  now  seem  but  for  grounds 
and  plain  songs  to  the  more  shallow  and  impertinent 
sort  of  arguments ;  either  of  them  are  gathered  and 
extracted  out  of  the  haHnony  and  congruity  of  cases, 
and  are  such  as  the  wisest  and  deepest  sort  of  lawyers 
have  in  judgment  and  in  use,  though  they  be  not  able 
many  times  to  express  and  set  them  down. 

For  the  former  sort,  which  a  man  that  should  rather 
write  to  raise  an  high  opinion  of  himself,  than  to  in- 
struct others,  would  have  omitted,  as  trite  and  within 
every  man's  compass ;  yet  nevertheless  I  have  not  af- 
fected to  neglect  them,  but  havii^  chosen  out  of  them 
snell  as  I  thought  good,  I  have  reduced  them  to  a  true 
^n,  limiting  and  defining  their  bounds,  that 
ij  be  run  upon  at  large,  but  restrained  to  point 
tf  difetence :  for  as,  both  in  the  law  and  other  sci- 
litteB,  the  handling  of  questions  by  common-place, 
iMImiuI  ai  or  application,  is  the  weakest;  so  yet 
■Midielei    many  common  principles  and  generalities 


12  The  Preface. 

are  not  to  be  contemned,  if  they  be  well  derived  and 
reduced  into  particulars,  and  their  limits  and  codcIq- 
siom  duly  assigned ;  for  there  be  two  contrary  feults 
and  extronities  in  the  debating  and  sifting  out  ^e  law, 
which  may  be  best  noted  in  two  several  manner  of  ar- 
guments: Some  argue  upon  general  grounds,  and 
come  not  near  to  the  point  in  question :  others,  without 
laying  any  foundation  of  aground,  or  difference,  or  rea- 
son, do  loosely  put  cases,  which,  though  they  go  near 
the  point,  yet  being  so  scattered,  prove  not,  but  rather 
serve  to  make  the  law  appear  more  doubt^I,  than  to 
make  it  more  plain. 

Secondly,  whereas  some  of  tiiese  rules  have  a  con- 
currence with  the  civil  Roman  law,  and  some  others  a 
diversity,  and  many  times  an  opposition,  such  grounds, 
which  are  common  to  our  law  and  theirs,  I  have  not 
affected  to  disguise  into  other  words  than  the  civilians 
use,  to  the  end  they  might  seem  invented  by  me,  and 
not  borrowed  or  translated  from  them :  no,  but  I  took 
hold  of  it  as  a  matter  of  great  authori^  and  majesty,  to 
use  and  consider  the  concordance  between  the  laws 
penned,  and,  as  it  were,  dictated  verbatim,  by  the  same 
reason.  On  the  other  side,  the  diversities  between  the 
civil  Roman  rules  of  law  and  ours,  happening  either 
when  there  is  either  such  an  indifferency  of  reason  so 
equally  balanced,  as  the  one  law  embraceth  one  course. 
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the  ancient  wisdom  and  science  was  wont  to  be  ddi- 
vered  in  that  fonn,  as  may  be  seen  by  the  parables  of 
Solomon,  and  by  the  aphorisms  of  Hippocrates,  and 
the  moral  verses  of  Theognis  and  Phocylides;  but 
chiefly  the  precedent  of  the  civil  law,  which  hath  taken 
the  same  course  with  their  rules,  did  confinn  me  in  my 
opinion. 

Fourthly,  whereas  I  know  very  well  it  would  have 
been  more  plausible  and  more  current,  if  the  rules, 
with  the  expositions  of  them,  had  been  set  down  either 
in  Latin  or  English;  that  the  harshness  of  the  language 
might  not  have  disgraced  the  matter;  and  that  civi- 
lians, statesmen,  scholars,  and  o&er  sensible  men  might 
not  have  been  barred  from  them ;  yet  I  have  forsaken 
that  grace  and  ornament  o(  ti\em,  and  only  taken  this 
course :  the  rules  themselves  I  have  put  in  Latin,  not 
purified  further  than  the  propriety  of  terms  of  law 
would  permit ;  but  Latin,  which  language  I  chose,  as 
the  briefest  to  omtrive  ihe  rules  compendiously,  the 
aptest  for  memory,  and  of  the  greatest  authori^  and 
]Qa|est)r  to  be  avouched  and  allied  in  a^ument:  and 
for  the  expositions  and  distinctions,  I  have  retained 
the  particular  language  of  our  law,  because  it  should 
not  be  singular  among  the  books  of  the  same  science, 
and  because  it  is  most  familiar  to  the  students  and  pro- 
fessors thereof,  and  besides  that  it  is  most  significant 
to  express  conceits  of  law ;  and,  to  conclude,  it  is  a 
language  wherein  a  man  shall  not  be  enticed  to  hunt 
after  words,  but  matter ;  and  for  excluding  any  other 
than  professed  lawyers,  it  was  better  manners  to  ex- 
clude them  by  the  strangeness  of  the  language,  than 
by  the  obscurity  of  the  conceit;  which  is  such  as 
though  it  had  been  written  in  no  private  and  retired 
language,  yet  by  those  diat  are  not  lawyers  would 
for  the  most  part  have  been  either  not  understood, 
or,  which  is  worse,  mistaken. 

Fifthly,  whereas  I  might  have  made  more  flourish 
and  ostentation  of  reading,  to  have  vouched  the  autho- 
rities, and  sometimes  to  nave  enforced  or  noted  upon 
them,  yet  I  have  abstained  from  that  also ;  and  the 
reason  is,  because  I  judged  it  a  matter  undue  and  prar 
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posterous  to  prove  rules  and  maxims;  wherein  I  had 
the  example  of  Mr.  Littleton  and  Mr.  Fitzherbert, 
whose  writings  are  the  institutions  of  the  laws  of  Eng- 
land :  whereof  the  one  forheareth  to  vouch  anj  autho- 
rity alt(^ther ;  the  other  never  reciteth  a  book,  but 
when  he  thinketh  the  case  so  weak  in  credit  of  itsdf 
as  it  needeth  surety ;  and  these  two  I  did  &r  more 
esteem  than  Mr.  Perkins  or  Mr.  Stsndford,  that  have 
done  the  contrary.  Well  will  it  appewtathoseAatiR 
learned  in  the  laws,  that  many  of  the  esses  are  judged 
cases,  either  widiin  the  books,  or  of  freah  report,  and 
most  of  them  fortified  by  judged  cases  and  similitude 
of  reason ;  though  in  some  cases  I  did  intend  expressly 
to  weigh  down  authorities  by  evidence  of  reason,  and 
therein  rather  to  correct  the  law,  than  either  to  sooth 
a  received  error,  or  by  unprofitable  subtlety,  which 
corrupteth  the  sense  of  the  law,  to  reconcile  contrarie- 
ties. For  these  reasons  I  resolved  not  to  denote  from 
the  authority  of  the  rules,  by  vouching  of  the  authori- 
ties of  the  cases,  though  in  mine  own  copy  I  had  than 
quoted :  for  although  the  meanness  of  mine  own  per- 
son may  now  at  first  extenuate  the  authori^  of  this  col- 
lection, and  that  every  man  is  adventurous  to  control ; 
yet  surely,  according  to  Gamaliel's  reason,  if  it  be  of 
weight,  time  will  settle  and  authorise  it ;  if  it  be  light 
and  weak,  time  will  reprove  it.    So  that,  to  conclude. 
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use,  and  limiting  them  with  distinctioDs,  and  some- 
times shewing  Ae  reasons  whereupon  they  depend, 
and  the  affimty  they  have  with  other  rules.  And 
thoeg^h  I  have  thus,  with  as  much  discretion  and 
foresight  as  I  could,  ordered  this  work,  and,  as  I  may 
say,  without  all  colours  o^  shews,  l^isbaiided  it  best 
to  profit;  yet  nevertheless  not  wholly  trusting  to  mine 
own  judgment:  having  collected  three  hundred  of 
them,  I  thought  good,  before  I  brought  them  all  into 
form,  to  publish  some  few,  that  by  me  taste  of  oth» 
men's  opinions  m  this  first,  I  might  receive  either 
approbation  in  mine  own  courts,  or  better  advice  far 
the  altering  of  the  other  which  remaia :  for  it  is  great 
reajKm  that  that  whick  is  intended  to  the  proit  of 
others,  should  be  guided  \>y  ibe  conceits  of  others. 
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REGULA  I. 

Injure  rum  remota  causa  sedproxima  spectatur. 

It  were  inBnite  for  the  law  to  consider  the  causes  of 
causes,  and  their  impulsions  one  of  another;  therefore 
it  contenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  l^  that,  without  looking  to  any  further 
d^ree. 
6  B.  s.  Dj.  As  if  an  annui^  be  granted  pro  amsitio  impaiso  ef 
b.i.<ts.  jfnpg^i^^eniJb,  and  the  grantee  commit  treason,  whereby 
he  is  imprisoned,  so  that  the  grantor  cannot  have  ac- 
cess unto  him  for  his  counsel;  yet  nevertheless  the  an- 
nuity  is  not  determined  by  ^is  non-feasance;  yet  it 
was  the  grantee's  act  and  de&ult  to  commit  the  trea- 
wliereby  the  imprisonment  grew:  but  the  law 
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fore  the  remote  luir  of  the  grand  fatho"  oa  the  put  of 
the  father. 

This  rule  faileth  in  covinoiu  acts,  whit^  thoagh 

they  be  conveyed  through  many  degrees  and  reaches, 

yet  the  law  taketh  heed  to  the  corrupt  beginning,  and 

eounteth  all  as  one  intire  act 

91 B.  As  if  a  feofiment  be  made  of  lands  held  in  knight's 

S^ibi.   service  to  I.  S.  upon  condition  that  he  within  s  cer- 

ter. '         tain  time  shall  infeoff  I.  D.  which  feoffinent  to  I.  D. 

shall  be  to  the  wife  of  the  first  feoffer  for  her  jointure, 

etc.  this  feoffinent  is  within  the  statute  of  32  H.  VIII. 

nam  dolus  circu'Uu  non purgatur. 

In  like  manner  this  rule  holdeth  not  in  criminal 
acts,   except  they  have  a  full  intaruption ;  because 
when  the  intention  is  matter  of  substance,  and  that 
which  the  law  doth  prmcipally  behold,  there  the  first 
motive  must  be  principally  regarded,  and  not  the  last 
Op.  Ciu^  impulsion.    As  if  I.  S.  of  malice  prepense  discharge  a 
h^jt"'!*  pistol  at  I.  D.  and  miss  him,  whereupon  he  throws 
d*siMi.    down  bis  pistol  and  flies,  and  I.  D.  pursueth  him  to 
kill  him,  wheceupon  he  tumeth  and  lulleth  I.  D.  with 
a  dagger ;  if  the  law  should  consider  the  last  impul- 
sive cause,  it  should  say  that  this  was  in  his  own  de- 
fence ;  but  the  law  is  otherwise,  for  it  is  but  a  pur- 
suance and  execution  of  the  first  murderous  intent 
But  if  I.  S.  had  fallen  down,  liis  daeeer  drawn, 
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ezecutioii  of  tfie  title  which  the  law  gi^eth  :   and 
therefine  the  rent  cnr  condition  shaD  be  apportroned. 

So  in  the  binding  of  a  right  bjr  a  descent  joa  are 
Xo  consider  the  whole  tune  firom  die  duseisin  to  die 
descent  cast;  and  if  at  all  times  the  person  be  not 
priTileged,  the  descent  binds. 

And  therefore  if  a  feme-corert  be  disseised,  and  ?  n.  r.  i 
the  baron  dieth,  and  she  taketh  a  new  hnsband^  and  \^^' 
then  the  descent  is  cast :  or  if  a  man  that  is  not  infra  i  la^ 
q^tahMT  maria^  be  disseised,  and  retttm  into  England, 
and  go  over  sea  again,  and  dien  a  descent  is  cast,  this 
descent  bindeth,  becaose  of  the  hderhn  when  die 
persons  might  hacve  entered ;  and  die  law  respecteut 
not  the  state  of  the  penon  at  ^he  bsl  time  of  tSie 
descoit  cast,  but  a  ctMitinnance  from  thcToydwwmin 
to  the  descent 

So  if  baron  and  feme  be,  and  therjoininfeoffineiit^ctsr 
of  the  wife's  land  rendering  rent,  and  die  baron  die,  ^39^ 
and  the  feme  take  a  new  hnsband  before  any  rent- 
dinr,  and  he  accept  die  rent,  the  feonment  is  affirmed 
for  erer. 

REGULA  II. 

Non  potest  adduci  excfpiio  ejusdem  rei,  cujus  petiiur 

dissolution 

It  were  impertinent  and  contrary  in  itself,  for  the 
law  to  allow  of  a  plea  in  bar  of  such  matter  as  is  to 
be  defeated  by  the  same  suit ;  for  it  is  included :  and 
otherwise  a  man  should  never  come  to  the  end  and 
effect  of  his  suit,  but  be  cut  off  in  the  way. 

And  therefore  if  tenant  in  tail  of  a  manor,  where* 
unto  a  Yillain  is  regardant,  discontinue  and  die,  and 
the  risht  of  entail  descend  unto  the  villain  himself, 
who  brings  formedon^  juad  the  discontinuee  pleadetfi 
vill«aage ;  this  is  no  plea,  because  the  devestcr  of  the 
manor,  which  is  the  intent  of  the  suit,  doth  include 
this  plea,  because  it  determineth  the  villenage. 

if  tenant  in  ancient  demesne  be  disseised  bythe5oB.3. 
whereby  die  seigniory  is  suspended,  and  the 

c  2 
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seisee  bring  his  assize  in  the  court  of  the  lord,  frank 
fee  is  DO  plea;  because  the  suit  is  to  undo  the  disseisin, 
and  to  receive  the  seigniory  in  ancient  demesne. 
9.  So  if  a  man  be  attainted  and  executed,  and  the  heir 
*■  bring  error  upon  the  attainder,  and  corruption  of 
blood  by  the  same  attainder  be  pleaded,  to  interrupt 
his  conveying  in  the  said  writ  of  error ;  this  is  no 
plea,  for  then  he  were  without  remedy  ever  to  reverse 
the  attainder. 

So  if  tenant  in  tail  discontinue  for  life  rendering 
rent,  and  the  issue  brings  formedon,  and  the  warrant 
of  his  ancestor  with  assets  is  pleaded  against  him,  and 
the  assets'  is  layed  to  be  no  other  but  his  reversion 
with  the  rent ;  uiis  is  no  plea,  because  the  formedon 
which  is  brought  to  undo  this  continuance,  doth  in- 
clusively imdo  this  new  reversion  in  fee,  and  the  rent 
thereunto  annexed. 

But  whether  this  rule  may  take  place  when  the 
nuttter  of  tlie  plea  is  not  to  be  avoided  in  the  same 
suit,  but  in  another  suit,  is  doubtful ;  and  I  rather  take 
tlie  law  to  be,  that  this  rule  doth  extend  to  such  cases; 
where  otherwise  the  party  were  at  a  mischief,  in  respect 
the  exceptions  or  bars  might  be  pleaded  cross,  either 
of  them,  in  the  contrary  suit;  and  so  the  party  alto- 
gether [ji't-vfiitfd  and  intercepted  to  come  by  his  right. 

So  if  a  man  be  attainted  by  two  several  attainders. 
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shall  it  be  no  longer  a  plea :  and  so  of  several  out-* 
lawries  in  a  personal  action. 

And  this  seemeth  to  me  more  reasonable,  than  that 
generally  an  outlawry  or  an  attainder  should  be  no 
plea  in  a  writ  of  error  brought  upon  a  diverse  out- 
lawry or  attainder,  as  7  H.  IV.  and  7  H.  VI.  seem  to 
hold ;  for  that  is  a  remedy  too  large  for  the  mischief; 
for  there  is  no  reason  but  if  any  oi  the  outlawries  be 
indeed  without  error,  but  it  should  be  a  peremptory 
plea  to  the  person  in  a  writ  of  error,  as  well  as  in  any 
other  action. 

But  if  a  man  levy  a  fine  sur  conusaunce  de  droit 
come  ceo  que  il  ad  de  son  done,  and  sufier  a  recovery 
of  the  same  lands,  and  there  be  error  in  them  both,  he 
cannot  bring  error  first  of  the  fine,  because  by  the  re- 
covery his  title  of  error  is  discharged  and  released  in 
law  inclusivb,  but  he  must  begin  with  the  error  upon  m  r. 
the  recovery,  which  he  may  do,  because  a  fine  exe- 
cuted barreth  no  titles  that  accrue  de  puisne  terns  after 
the  fine  levied,  and  so  restore  himself  to  his  title  of 
error  upon  the  fine :  but  so  it  is  not  in  the  former  case 
of  the  attainder ;  for  the  writ  of  error  to  a  former  at- 
tainder is  not  given  away  by  a  second,  except  it  be 
by  express  words  of  an  act  of  parliament,  but  only  it 
remaineth  a  plea  to  his  person  while  he  liveth,  and  to 
the  conveyance  of  the  heir  after  his  death. 

But  if  a  man  levy  a  fine  where  he  hath  nothing  in  the 
land,  which  inuretli  by  way  of  conclusion  only,  and  is 
executory  against  all  purchases  and  new  titles  which 
shall  grow  to  the  conusor  afterwards,  and  he  purchase 
the  land,  and  sufier  a  recovery  to  the  conusee,and  in  both 
fine  and  recovery  there  is  error ;  this  fine  is  Janus  bi^ 
frons^  and  will  look  forwards,  to  bar  him  in  the  writ  of 
error  brought  of  the  recovery ;  and  therefore  it  will 
come  to  the  reason  of  the  first  cause  of  the  attainder, 
that  he  must  reply,  that  he  hath  a  writ  of  error  also 
depending  of  the  same  fine,  and  so  demand  judgment 

To  return  to  our  first  purpose;  like  law  is  it  if  tenant  i6  e.  s. 
in  tail  of  two  acres  make  two  several  discontinuances  ^^  •**• 
to  two  several  persons  for  life  rendering,  and  bring  the 
fcfmedon  of  both,  and  in  formedon  brought  of  white 
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aci^,  Ute  revenipQ  and  i^ot  reserved  upon  black  acre 
ia  pleaded,  and  so  contrary.  I  take  it  to  be  a  good 
replication,  dtat  he  hatbybrma/on  also  upon  that  de- 
.  pending,  whereunto  the  tenuit  haiUb.  pleaded  the  de- 
soeot  of  the  reversion  of  white  9XX& ',  and  so  neither 
shall  be  a  bar :  and  yet  there  is  no  dpubt,  but  if  in  a 
formedon  the  warrant  (rf  tenant  in  tail  with  assets  be 
pleaded,  it  is  a  replication  for  the  issue  to  say,  that  a 
^aopedepoideth, brought  by  I.  S.  to  evict  the  assets. 
But  Uie  firmer  caae  tfandeth  upon  the  particular 
reason  before  mentioned. 

REGULA  in. 

Verba  fortius  acc^iuntur  contra  prqferenlem. 

This  rule,  that  a  man's  deeds  and  his  words  shall 
be  taken  strongliest  against  himself,  though  it  be  one 
of  the  most  common  groundsof  the  law,  it  is  notwith- 
standing a  nde  drawn  out  of  the  depth  of  reason;  for, 
firat,  it  is  a  schoolmaster  of  wisdom  and  diligence  in 
making  men  watchful  in  their  own  business;  next,  H 
is  author  of  much  quiet  and  certainty,  and  that  in  two 
sorts;  first,  because  it  favoureth  acts  and  conveyances 
executed,  taking  them  still  beneficially  for  the  gran- 
tees and  possessors :  and  secondly,  because  it  makes 
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against  die  law,  if  they  were  taken  accordii^  to  dwir 
words. 

And  therefore  if  I.  S.  submit  himself  to  arbifarement  t  a.  & : 
of  all  actions  and  suits  between  him  and  I.  D.  4md  ?1  ^'  ^' 
I.  N.,  it  rests  ambiguous  whether  this  submission  shall 
be  intended  collective  of  joint  actions  only,  or  distri- 
butivi  of  several  actions  also ;  but  because  the  words 
shall  be  strongliest  taken  against  I.  S.  that  speaks 
them,  it  shall  be  understood  of  both :  for  if  I.  S.  had 
submitted  himself  of  all  actions  and  suits  which  he 
hath  now  depending,  except  it  be  such  as  are  between 
him  and  I..D.  and  I.  N.,  now  it  shall  be  understood 
collective  only  of  joint  actions,  because  in  die  other 
case  large  construction  was  hardest  against  him  that 
speaks,  and  in  this  case  strict  construction  is  hardest. 

So  if  I  grant  ten  pounds  rent  to  baron  and  feme,  s  Am.  p 
and  if  the  baron  die  that  the  feme  shall  hare  three  ^^' 
pounds  rent,  because  these  words  rest  ambiguous 
whether  I  intend  three  pounds  by  way  of  increase,  or 
three  pounds  by  way  of  restraint  and  abatement  of  the 
former  rent  often  pounds,  it  shall  be  taken  strongliest 
against  me  that  am  the  grantor,  that  is  three  pounds 
addition  to  the  ten  pounds :  but  if  I  had  let  lands  to 
baron  and  feme  for  three  lives,  reserving  ten  pounds 
per  annum,  and,  if  the  baron  die,  reddendum  three 
pounds;  this  shall  be  taken  contrary  to  the  former 
case,  to  abridge  my  rent  only  to  three  pounds. 

So  if  I  demise  omnes  boscos  meos  in  villa  de  Dak  u  u.  a. 
for  years,  this  passeth  the  so4i ;  but  if  I  demise  all  my  ^/J^f ' 
lands  in  Dale  exceptis  bosciSy  this  extendeth  to  the 
trees  only,  and  not  to  the  soil. 

So  if  I  sow  my  land  with  com,  and  let  it  for  years, 
the  com  passeth  to  the  lessee,  if  I  except  it  not ;  but 
if  I  make  a  lease  for  life  to  I.  S.  upon  condition,  that 
upon  request  he  shall  mai^  me  a  lease  for  years,  and 
I.  S.  sow  the  ground,  and  th«i  I  make  request,  I.  S. 
may  well  make  me  a  lease  excepting  his  com,  and  not 
break  the  condition. 

So  if  I  have  free  warren  in  my  own  land,  and  let  my  s  h.  9.  a 
knd  for  life,  not  mentioning  my  warren,  yet  the  lessee  ^g  h.  s. 
by  implication  shall  have  the  warren  discharged  and  i>j-  30.  t 
extinct  during  his  lease :  but  if  I  had  let  the  land  una 
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cum  libera  garrena,  exceptiog  white  acre,  there  the 

warren  is  not  by  implication  reserved  unto  me  ^ther 

to  be  eojoyed  or  to  be  extinguished ;  but  the  lessee 

shall  have  the  warren  against  me  in  white  acre. 

IS  ka.  pi.      So  if  I.  S.  hold  of  me  by  feal^  and  rent  only,  and 

"■  I  grant  the  rent,  not  speaking  of  the  fealty ;  yet  the 

fealty  by  implication  shall  pass,  because  my  grant  shall 

be  taken  strongly  as  of  a  rent  service,  and  not  of  a 

rent  secke. 

44  Ed.  3.        Otherwise  had  it  been  if  the  seigniory  had  been  by 

*^'  homage,  fealty,  and  rent,  because  of  the  digni^  of  the 

service,  which  could  not  have  passed  by  intendment 

by  the  grant  of  the  rent :  but  if  I  be  seised  of  the 

*6  Au.  pi.  manor  of  Dale  in  fee,  whereof  I.  S.  holds  by  fealty 

"*•  and  rent,  and  I  grant  the  manor,  excepting  the  rent 

of  I.  S.  diere  the  fealty  shall  pass  to  the  grantee,  and 

I  shall  have  but  a  rent  secke. 

So  in  grants  against  the  law,  if  I  give  land  to  I.  S. 
and  his  heirs  males,  this  ia  a  good  fee-simple,  which  is 
a  larger  estate  than  the  words  seem  to  intend,  and  the 
word  "  males"  is  void.  But  if  I  make  a  gift  in  tail, 
reserving  rent  to  me  and  the  heirs  of  my  body,  the 
words  "  of  my  body"  are  not  void,  and  so  leave  it 
rent  in  fee-simple ;  but  the  words  "  heirs  and  all"  are 
void,  and  leaves  Uiat  but  a  rent  for  life ;  except  that 
1  will  say,  it  is  but  a  limitation  to  any  my  heir  i 
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So  if  I  let  white  acre,  black  acre,  and  green  acre  to 
I.  S.  excq)ting  white  acre,  this  exception  is  void,  be- 
cause it  is  repugnant;  but  if  I  let  the  three  acres 
aforesaid,  reddendo  twenty  shillings  rent,  viz.  for 
white  acre  ten  shillings,  and  for  black  acre  ten  shil- 
lings, I  shall  not  distrain  at  all  in  green  acre,  but  that 
diall  be  discharged  of  my  rent 

So  if  I  CTant  a  rent  to  I.  S.  and  his  heirs  out  of  my  46  b.  s. 
manor  of  Dale,  et  obligo  tnanerium  pradictum  et  om-  ^^' 
nia  bona  et  catalia  tnea  super  tnanerium  pradictum 
txistentia  ad  distringendum  per  ballivos  damini  regis : 
this  limitation  of  the  distress  to  the  king's  bailifl^  is 
Toid,  and  it  is  good  to  give  a  power  of  distress  to  I.  S. 
the  grantee,  and  his  bcolifl^. 

But  if  I  give  land  in  tail  tenendo  de  capitalibus  do-  f  Bd.  4.  & 
nmis  per  redditum  viginti  solidorum  per  Jidelitatem : 
this  limitation  of  tenure  to  the  chief  lord  is  void ;  but 
it  shall  not  be  good,  as  in  the  other  case,  to  make  a 
reservation  of  twen^  shillings  good  unto  myself;  but 
it  shall  be  utterly  void,  as  if  no  reservation  at  all  had 
been  made :  and  if  the  truth  be  that  I,  that  am  the 
donor,  hold  of  the  lord  paramount  by  ten  shillings 
only,  then  there  shall  be  ten  shillings  only  intended  to 
be  reserved  upon  the  gift  in  tail,  as  for  ovelty. 

So  if  I  give  land  to  I.  S.  and  the  heirs  of  his  body,  1 1  Ed.  s. 
and  for  default  of  such  issue  qtwd  tenementum  pra-  5^'h?8.^ 
dictum  revertatur  ad  /.  N.,  yet  these  words  of  rever-  njer  as. 
sion  wiU  carry  a  remainder  to  a  stranger.     But  if  I  yr^'ssk. 
let  white  acre  to  I.  S.  excepting  ten  shillings  rent,  6.  ^ 
these  words  of  exception  to  mine  own  benent  shall 
nerer  inure  to  words  of  reservation. 

Bat  now  it  is  to  be  noted,  that  this  rule  is  the  rule 
which  is  last  to  be  resorted  to,  and  is  never  to  be  relied 
upon  but  where  all  other  rules  of  exposition  of  words 
fiul ;  and  if  any  other  rule  come  in  place,  this  giveth 
place.  And  that  is  a  point  worthy  to  be  observed  ge- 
DCftally  in  the  rules  of  the  law,  that  when  they  en- 
tonnter  and  cross  one  another  in  any  case,  that  be  un- 
which  the  law  holdeth  worthier,  and  to  be 
;  and  it  is  in  this  particular  very  notable  to 
r,  that  this  being  a  rule  of  some  strictness  and 
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mmA  rigoart  doth  not,  as  it  'were,  iiia  office,  but  in  ab-  - 
sesce  of  other  rules  which  tfe  of  some  equity  sukI  hii- 
BMiii^ ;  which  rules  you  shall  find  aiWwards  set  down 
with  their  ezpositioiis  and  limitationg. 

But  now  to  giTe  a  taate  of  them  to  this  present  pur- 
pose :  it  is  a  rule,  that  general  wtmis  shall  never  be 
stretched  to  foreign  intendment,  which  the  civilians 
atter  thus :  Verba  generaiia  restringuntur  ad  kabUi~ 
totem  perttma,  vel  ad  a^itudinem  rei. 

1.  Therefore  if  a  man  gp-ant  to  another,  common  intra 
meta$  et  bundas  villa  de  Dale,  and  part  of  die  ville 
is  his  several,  and  part  is  his  waste  and  common ;  the 
grantee  shall  not  have  common  in  the  sever^ :  and 
yet  that  is  the  strongest  exposition  against  tiie  grantor. 
So  it  is  a  rule,  Verba  ita  sunt  tjUelligenda,  ut  res 
taagis  valeat,  quam  pereat:  end  therefore  if  I  give 
lai^  to  I.  S.  and  his  heirs,  reddendo  quinquc  timras 
annuatim  to  1.  D.  and  his  heirs,  this  implies  a  condi- 
tion to  me  that  am  the  grantor ;  yet  it  were  a  atrongor 
exposition  against  me,  to  say  the  limitatitm  should  be 
void,  and  the  feoffinent  absolute. 

1.  So  it  is  a  rule,  that  the  law  will  not  intend  a  wrong, 
which  the  civilians  utter  thus :  Ea  est  accipienda  in- 
terpretatioy  qua  vitio  caret.  And  therefore  if  the  exe- 
cutors of  I.  S.  grant  oamia  bona  et  catalta  sua,  the 
I  executors, 
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So  it  is  a nile^ Z>triiia^  HM  interpnet€ti0  est,  gm^  sB.6.fo, 
emnino  recaUt  a  litera :  and  dMiefore  if  I  ha^e  a  free 
rent  or  fee  £urm-rent  imiing  out  of  white  acre  often 
shillings,  and  I  reciting  the  same  reservation,  do  grant 
ta  I.  S.  the  rent  of  five  shillings  perdpienif  de  reddi^ 
pr^edict^  et  de  omnibus  terris  et  tenementis  mds  in 
Dakj  with  a  clause  of  distress,  although  there  be 
attumement,  yet  nothing  passeth  out  of  my  former 
vent ;  and  yet  that  were  strongest  against  me  to  have 
it  a  double  rent,  or  grant  of  part  of  that  rent  with  an 
enlargement  of  a  distress  in  the  otha*  land,  but  for 
that  it  is  against  the  words,  hecsusecopulatio  verbarum 
inclmat  exceptionem  in  eodem  $emu^  and  the  word  de 
angUch,  out  of,  may  be  taken  in  two  senses,  that  is, 
eimer  as  a  greater  sum  out  of  a  less,  or  as  a  charge 
out  of  land,  or  other  principal  interest ;  and  that  the 
coupling  of  it  with  lands  and  tenements  dodi  define 
the  sense  to  be  one  rent  issuing  out  of  another,  and 
not  as  a  lesser  rent  to  be  taken  by  way  of  computa- 
tion out  of  a  greater :  therefore  nothing  passeth  of  that 
rent  But  if  it  stood  of  itself,  without  uiese  words  of 
land  and  tenements,  namely,  I  reciting  that  I  am 
seised  of  such  a  rent  of  teii  shillings,  do  grant  five 
shillings /^erc^iem/'  de  eodem  reddU\  it  is  good  enough 
without  attumement ;  because  percipiend'  de,  etc.  may 
well  be  taken  for  parcella  dCy  etc.  without  violence  to 
the  words ;  but  if  it  had  been  percipiend'  de^  I.  S. 
without  sajring  de  redditibus  pr€edict\  although  I.  S. 
be  the  person  that  payeth  me  the  foresaid  rent  of  ten 
shillings,  yet  it  is  void :  and  so  it  is  of  all  other  rules 
of  exposition  of  grants,  when  they  meet  in  opposition 
with  this  rule,  they  are  preferred. 

Now  to  examine  this  rule  in  pleadings  as  we  have 
done  in  grants,  you  shall  find  that  in  all  imperfections 
of  pleadings,  whether  it  be  in  ambiguity  of  words  and 
double  intendments,  or  want  of  certainty  and  aver- 
ments, or  improjnriety  of  words,  or  repugnancy  and 
absurdity  of  words,  even  the  plea  shall  be  strictly  and 
strongly  taken  against  him  that  pleads. 

For  ambiguity  of  words,  if  in  a  writ  of  entry  upon  ««H.6.4 
cUaseian,  the  tenant  pleads  joint-tenantcy  with  I.  S.  of 
tb^  gift  and  feofiment  of  L  D.  judgment  de  briefe.^ 
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the  demandant  saith  that  long  time  before  I.  D.  any 
thing  had,  the  demandant  himself  was  seised  in  fee 
qtiousque  proedicC  I.  D.  super  possessionem  ejus  iri' 
travit,  and  made  a  joint  feofiinent,  whereupon  he  the 
demandant  re-entered,  and  so  was  seised  until  by  the 
defendant  alone  he  was  disseised ;  this  is  no  plea,  be- 
cause the  word  intravit  may  be  understood  either  of 
a  lawfiil  entry,  or  of  a  tortious;  and  the  hardest 
against  him  shall  be  taken,  which  is,  that  it  was  a 
lawful  entiy ;  therefore  he  should  have  alleged  pre- 
cisely that  I.  D.  disseisivit. 
3  Bd.  6.  So  upon  ambiguity  that  grows  by  reference,  if  an 
*''■**■  action  of  debt  be  brought  against  I.  N.  and  I.  P. 
sheriff  of  London,  upon  an  escape,  and  the  plaintiff 
doth  declare  upon  an  execution  by  force  of  a  recovery 
in  the  prison  of  Lud^ate,  sub  custodia  I.  S.  et  I.  D. 
then  sheriffs  in  I  K.  H.  VIII.  and  that  he  so  continued 
sub  custodia  I.  B.  et  I.  G.  in  2  K.  H.  VIII.  and  so 
continued  sub  custodia  I.  N.  et  I.  L.  in  3  K.  H.  VIII. 
and  then  was  suffered  to  escape :  I.  N.  and  I.  L. 
plead,  that  before  the  escape,  supposed  at  such  a  day 
armo  superius  in  narratione  spec^cato,  the  said  I.  D. 
and  I.  S.  ad  tunc  vicecorAites  suffered  him  to  escape ; 
this  is  no  good  plea,  because  there  be  three  years  spe- 
cified in  the  declaration,  and  it  shall  be  hardhest  taken 
that  it  was  1  or  3  H.  VIII.  when  they  were  out  of 
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For  impropriety  of  words,  if  a  man  plead  that  his  38H.6.ie 
ancestors  di«i  by  protestation  seised,  and  that  I.  S.  ^^•^•*- 
abated,  etc.  this  is  no  plea,  for  there  can  be  no  abate- 
ment, except  there  be  a  dying  seised  alleged  in  fact ; 
and  an  abatement  shall  not  improperly  be  taken  for 
disseisin  in  pleading,  carparols  sont  pleas. 

For  repugnancy,  if  a  man  in  avowry  declares  that  9  u.  Dj. 
he  was  seised,  in  las  demesne  as  of  fee  of  white  acre,  '**'  *^' 
and  being  so  seised,  did  demise  the  same  white  acre 
to  I.  S.  habendum  the  moiety  for  twenty-one  years  from 
the  date  of  the  deed,  the  other  moiety  from  the  sur- 
render, expiration,  or  determination  of  the  estate  of 
I.  D.  fill  tenet  pradicC  medietatem  ad  terminum  vit€e 
stuE  reddend'  40s.  rent :  this  declaration  is  insufficient, 
because  the  seism  that  he  hath  alleged  in  himself  in 
bis  demesne  as  of  fee  in  the  whole,  and  the  state  for 
life  of  a  moiety,  are  repugnant ;  and  it  shall  not  be 
cured  by  taking  the  last,  which  is  expressed  to  control 
the  former,  which  is  but  general  and  formal ;  but  the 
plea  is  naught,  yet  the  matter  in  law  had  been  good  to 
have  intitled  him  to  have  distrained  for  the  whole  rent 
But  the  same  restraint  follows  this  rule  in  pleading 
that  was  before  noted  in  grants :  for  if  the  case  be  such 
as  falleth  within  any  other  rule  of  pleadings,  then  this 
rule  may  not  be  urged. 

And  therefore  it  is  a  rule  that  a  bar  is  good  to  a  9  Ed.  4. 
common  intent.  As  if  a  debt  be  brought  against  five  ^^\  ^' 
executors,  and  three  of  them  make  default,  and  two 
appear  and  plead  in  bar  a  recovery  had  against  them 
two  of  300/.  and  nothing  in  their  hands  over  and  above 
that  sum :  if  this  bar  should  be  taken  strongliest  against 
them,  then  it  should  be  intended  that  they  might  have 
abated  the  first  suit,  because  the  other  three  were  not 
named,  and  so  the  recovery  not  duly  had  against  them ; 
hat  because  of  this  other  rule  the  bar  is  good :  for 
diat  the  more  common  intent  will  say,  that  they  two 
dad  <mly  administer,  and  so  the  action  well  conceived ; 
oAer  than  to  imagine,  that  they  would  have  lost  the 
Wnefit  and  advantage  of  abating  of  the  writ 

So  there  is  another  rule,  that  in  pleading  a  man  shall 
Mtdiaclo!     that  which  is  against  himself:  and  there- 
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fine  if  it  be  a  matter  that  is  to  be  set  forth  on  the 
odier  side,  then  the  plea  sha]!  not  be  taken  in  die  hard- 
est sense,  but  in  the  most  beneficial,  and  to  be  left 
QDto  the  contrary  party  to  allege. 
SB  H.  8.  And  therefore  if  a  man  be  bound  in  an  obligation, 
Dy.fo.  IT,  ^^^  j|.  ^^  £^^j^  of  the  obligee  do  decease  before  the 
feast  of  St.  John  the  Baptist  which  shall  be  in  Oae.  year 
of  onr  Lord  God  1598,  without  issue  of  her  body  by 
her  husband  lawfidly  b^otten  then  living,  that  then 
the  bond  shall  be  void ;  and  in  debt  brought  upon  this 
obligation  the  defendant  pleads  the  feme  died  before 
the  said  feast  without  issue  of  her  body  then  living :  if 
Aisplea  should  betaken  strongliest  against  the  defen- 
dant, Aen  should  it  be  taken  that  t^  feme  had  issne 
at  the  time  of  her  death,  but  issue  died  before  the 
feast ;  bat  that  shall  not  be  so  understood,  because  it 
makes  against  the  defendant,  and  it  is  to  be  brought 
in  on  the  plaintiff's  side,  voA  that  without  traverse. 
30  E.  3.  So  if  in  a  detinue  brought  by  a  feme  against  the 
execntors  of  her  husband  for  the  reasonable  part  of  the 
goods  of  her  husband,  and  her  demand  is  of  a  moiety, 
and  she  declares  upon  the  custom  of  the  realm,  by 
which  thefemeistohaveamoiety,  if  there  be  no  issue 
between  her  and  her  husband,  and  the  third  part,  if 
there  be  issue  had,  and  declared  that  her  husband  died 
withont  issue  had  between  them ;  if  this  count  should 
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have  some  affinity  with  pleadings,  espedaUy  when  de- 
murrer is  joined  upon  the  evidence. 

And  therefore  if  land  be  given  by  will  by  H.  C.  to  is.  14. 
his  son  I.  C.  and  the  heirs  males  of  his  body  begotten;  ^  ^*  *^** 
the  remainder  to  F.  C.  and  the  heirs  males  of  his  body 
h^otten :  the  remainder  to  the  heirs  males  of  the  body 
of  the  devisor ;  the  remainder  to  his  daughter  S.  C. 
and  the  heirs  of  her  body,  with  a  clause  of  perpetuity ; 
and  the  question  comes  upon  the  point  of  forfeiture  in 
an  assize  taken  by  default,  and  evidence  is  given,  and 
demurrer  upon  evidence,  and  in  the  evidence  given  to 
maintain  the  entry  of  the  daughter  upon  a  forfeiture, 
it  is  not  set  forth  nor  averred  that  the  devisor  had  no 
other  issue  male,  yet  the  evidence  is  good  enough,  and 
it  shall  be  so  intended ;  and  the  reason  thereof  cannot 
be,  because  a  jury  may  take  knowledge  of  matters  not 
within  the  evidence;  and  the  court  contrariwise  can-* 
not  take  knowledge  of  any  matter  not  within  the 
pleas ;  for  it  is  clear  that  if  the  evidence  had  been  al« 
together  remote,  and  not  proving  the  issue  there^ 
although  the  jury  might  find  it,  yet  a  demurrer  may 
well  be  taken  upon  the  evidence. 

But  I  take  the  reason  of  difference  between  plead- 
ings, which  are  but  openings  of  the  case,  and  evidence, 
which  are  the  proofs  of  an  issue,  to  be,  that  pleadings 
being  but  to  open  the  verity  of  the  matter  in  &ct  in- 
difierently  on  both  parts,  have  no  scope  and  conclusion 
to  direct  the  construction  and  intendment  of  them, 
and  therefore  must  be  certain ;  but  in  evidence  and 
proofs  the  issue,  which  is  the  state  of  the  question  and 
conclusion,  shall  incline  and  apply  all  the  proofs  as 
tending  to  that  conclusion. 

Another  reason  is,  that  pleadings  must  be  certain, 
because  the  adverse  party  may  know  whereto  to 
answer,  or  else  he  were  at  a  mischief,  which  mischief 
is  remedied  by  a  demurrer ;  but  in  evidence  if  it  be 
^ort,  impertinent,  or  uncertain,  the  adverse  party  is 
at  no  mischief,  because  it  is  to  be  thought  that  the  jury 
will  pass  against  him ;  yet  nevertheless,  because  the  jury- 
is  not  compellable  to  supply  defect  of  evidence  out  of 
theb  own  knowledge,  though  it  be  in  their  liberty  so 
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to  do ;  therefore  the  law  alloweth  a  demurrer  upon 
evidence  also. 

REGULA  IV. 

Quod  sub  certa  forma  concessum  vel  reservatum  est, 
non  trahitur  ad  valorem  vel  compensalionem. 

The  law  permitteth  every  man  to  part  with  his 
own  interrat,  and  to  qualify  his  own  grant,  as  it 
pleaseth  himself;  and  therefore  doth  not  admit  any 
allowance  or  recompense,  if  the  thing  be  not  taken  as 
it  is  granted. 
6-  So  in  all  profits  a  prender,  if  I  grant  common  for 
ten  beasts,  or  ten  loads  of  wood  out  of  my  coppice,  or 
ten  loads  of  hay  out  of  my  meads,  to  be  taken  for 
three  years ;  he  shall  not  have  common  for  thirty 
beasts,  or  thirty  loads  of  wood  or  hay,  the  third  year, 
if  he  forbear  for  the  space  of  two  years:  here  the  time 
is  certain  and  precise. 

So  if  the  place  be  limited,  as  if  I  grant  estovers  to 
be  spent  in  such  a  house,  or  stone  towards  the  repara- 
tion of  such  a  castle;  although  the  grantee  do  bmn  of 
his  fiiel  and  repair  of  his  own  charge,  yet  he  can  de- 
mand no  allowance  for  that  be  took  it  not 

So  if  the  kind  be  specified,  as  if  I  let  my  park,  re- 
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dier  than  the  certaia  &nn  of  it  should  be  wrested  to 
an  equity  or  valuation* 

As  if  I  grant  conunon  ubiamque  averia  mea  ierint,9B.€. 
the  commoner  cannot  otherwise  intitle  himself,  except 
that  he  aver  that  in  such  grounds  my  beasts  have  gone 
and  fed ;  and  if  I  never  put  in  any,  but  occupy  my 
grounds  otherwise,  he  is  without  remedy ;  but  if  I 
once  put  in,  and  after  by  poverty  or  otherwise  desist, 
yet  the  commoner  may  continue ;  contrariwise,  if  the 
words  of  the  grant  had  been  qtuindocunque  averia  mea 
ierinij  for  there  it  depends  continually  upon  the  put^ 
ting  in  of  my  beasts,  or  at  least  the  general  seasons 
when  I  put  them  in,  not  upon  every  hour  or  moment 

But  if  1  grant  teriiam  advocationem  to  I.  S.  if  he 
neglect  to  tauke  his  turn  ea  vicCj  he  is  without  remedy : 
but  if  my  wife  be  before  intitled  to  dower,  and  I  die, 
then  my  heir  shall  have  two  presentments,  and  my 
wife  the  third,  and  my  grantee  shall  have  the  fourth ; 
and  it  doth  not  impugn  this  rule  at  all,  because  the 
grant  shall  receive  that  construction  at  the  first  that 
it  was  intended  such  an  avoidance  as  may  be  taken 
and  enjoyed ;  as  if  I  grant  proximam  advocationem  to  «9H.8. 
L  D.  and  then  grant  proximam  advocationem  to  I.  S.  ^^'  ^* 
diis  shall  be  intended  the  next  to  the  next,  that  is,  th6 
next  which  I  may  lawfully  grant  or  dispose. 

But  if  I  grant  proximam  advocationem  to  I.  S.  and 
L  N.  is  incumbent,  and  I  grant  by  precise  words, 
iilmn  advocationem^  qua  post  mortem^  resignationem, 
tnmslationemj  vd  deprtvationem  I.  N.  immediate 
/ore  eontigerit ;  now  this  grant  is  merely  void,  be- 
cause I  had  granted  that  before,  and  it  cannot  be 
taken  against  the  words. 

REGULA  V. 

Necessitas  inducit  privilegium  quoad  jura  privata. 

The  law  chargeth  no  man  with  default  where  the 
act  is  compulsory  and  not.vohmtaiy,  and  where  there 
ii  not  a  consent  and  election ;  and  therefore  if  either 
H  impossibility  be  for  a  man  to  do  othcrwiae,  or  so 
ptat  a  perturbation  of  the  judgment  and  reason  as  in 

VOL.  IV.  ^ 
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such  necessity  carrieth  a  privilege  in  itself. 

Necesaty  is  of  three  sorts,  necessi^  of  coneerration 
of  life,  necessity  of  obedience,  and  oecessi^  of  the  ad 
of  God,  or  a  stranger. 

First,for  conservation  oflife:  ifa  man  steal  viands  to 
satisfy  his  preseoit  hunger,  this  is  no  felony  nor  larceny. 

So  if  divers' be  in  danger  ofdrowning  by  the  casting 
wway  of  some  boat  or  -bark,  and  one  of  them  get  to 
some  plank,  or  on  the  boat's  side  to  keep  himself  above 
water,  and  another  to  save  his  life  thrust  him  from  it, 
wh«eby  he  is  drowned ;  this  is  neither  *e  tkfendcndo 
nor  by  misadventure,  but  justifiable. 

So  if  divers  felcms  be  in  a  gaol,  and  the  gaol  by 
canml^  is  set  on  fire,  whereby  the  prisoners  get 
forth ;  this  is  no  escape,  not  breaking  of  prison. 

So  upon  the  stabite  thaA  every  merchant  that  setfeelh 
his  merchandise  on  land,  without  satisfying  the  custo- 
ner  or  agreeing  for  it,  wUch  agreement  is  construed 
to  beincertainty,shaU  forfeit  his  m«%;handise;  aadit 
is  BO  that  by  tempest  a  ^«at  quantity  of  the  merchan- 
dise is  cast  over-board,  wherry  the  merchant  agrees 
with  the  customer  by  estimation,  which  falleth  out 
short  of  the  truth,  yet  the  over  quanti^  is  not  forfeited 
by  reason  of  the  necessity;  where  note,  that  necessity 
dispenseth  with  the  direct  letter  of  a  statute  law. 
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nm  constat  whether  Aey  have  it  in  mdndatlf,  and 
then  thgr  are  excused  by  necessity  of  obedience. 

So  if  a  warrant  or  precept  come  from  the  king  to 
fell  wood  upon  the  groimd  whereof  I  am  tenant  for 
life  or  for  years,  I  am  excused  in  waste. 

The  third  necessity  is  of  the  act  of  Grod,  or  of  a  b» 
stranger,  as  if  I  be  particular  tenant  for  years  of  a  housef  ^  ^ 
Mid  it  be  overthrown  by  grand  tempest,  or  thunder  si. 
and  lightning,  or  by  sudden  floods,  or  by  invasion  of  J*  j 
enemies,  or  if  I  have  belonging  unto  it  some  cottages  per 
which  have  been  infected,  whereby  I  can  procure  none  ^f 
to  inhabit  them,  no  workmen  to  repair  them,  and  so  they  p»»« 
fidldown:  in  all  these  cases  I  am  excused  in  waste:  but44l 
of  this  last  learning,  wten  and  how  the  act  of  God  and 
n^BBgers  doexcuse  men,  there  be  other  particular  rules. 

But  tiben  it  is  to  be  noted,  that  necessity  privilegeth 
ooljauoadjuraprhata;  for  in  all  cases,  if  ue  act  that 
shoula  deliver  a  man  out  of  the  necessity  be  against 
Ae  c<»unon wealth,  necessity  excuseth  not;  tor  privi- 
legium  nan  valet  contra  rempublicam :  and  as  another 
saith,  necemtas  publica  est  rnqfor  quam  privata :  for 
death  is  the  last  and  farthest  point  of  particular  neces- 
sity, and  the  law  imposeth  it  upon  every  subject,  that 
he  prefer  the  urgent  service  of  his  prince  and  country 
before  the  safety  of  his  life :  as  if  in  danger  of  tempest 
those  that  are  in'  a  ship  throw  overboard  other  men's 
goods,  they  are  not  answerable;  but  if  a  man  be  com- 
manded to  bring  ordnance  or  munition  to  relieve  any 
of  the  king's  tovms  that  are  distressed,  then  he  cannot 
for  any  danger  of  tempest  justify  the  throwing  them 
overboard ;  for  there  it  holdeth  which  was  spoken  by 
the  Roman,  when  he  all^^  the  same  necessity  of 
weather  to  hold  him  from  embarking,  Necesse  est  ut 
earn,  non  ut  vivam.  So  in  the  case  put  before  df 
husband  and  wife,  if  they  join  in  committing  treason, 
the  neeesdity  of  obedience  doth  not  excuse  the  offence,  ^ 
as  it  doth  in  felony,  because  it  is  against  the  common- 
wealth. 

So  if  a  fire  be  taken  in  a  street,  I  may  justify  the  is  k 
puUina  4own  of  the  wall  or  house  of  another  man  to  p*'  * 
save  £e  row  from  the  spreading  of  the  fire :  but  if 
I  be  assailed  in  my  house,  a  aty  or  town,  and  be 

d2 
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distressed,  and  to  save  mipe  own  life  I  set  iire  on  mine 

ita.8.10.  own  house,  which  spreadeth  and  tak^  hold  on  the 

st^Au.  pL  other  houses  adjoining,  this  is  not  justifiable,  but  I  am 

K-  subject  to  their  action  upon  the  case,  because  I  can- 

p^  lui^  iiot  rescue  mine  own  life  by  doin?  any  thii^  against 

the  commonwealth  :  but  if  it  had  been  but  a  private 

trespass,  as  the  going  over  another's  ground,  or  the 

breaking  of  his  inclosure  when  I  am  pursued,  for  the 

safM^ard  of  my  life,  it  is  justifiable. 

This  rule  admitteth  an  exception  when  the  law  in- 
tendeth  some  fault  or  wrong  in  the  party  that  hath 
brought  himself  into  the  necessity ;  so  that  it  is  neces- 
aitas  culpabilis.  This  I  take  to  be  the  chief  reason  why 
sapsum  defetukndo  is  not  matter  of  justification,  be- 
cause the  law  intends  it  bath  a  commencement  upon 
an  unlawful  cause,  because  quarrels  are  not  presumed 
to  g^w  but  upon  some  wrongs  in  words  or  deeds  on 
either  part,  and  the  law  thinking  it  a  thing  hardly  tri- 
4  H.  7. 1,  able  in  whose  default  the  affray  or  quarrel  began,  sup- 
si.  '  poseth  the  party  that  kills  another  in  his  own  defence 
41.15.  not  to  be  without  malice;  and  therefore,  as  it  doth 
not  touch  him  in  the  highest  degree,  so  it  putteth  him 
to  sue  out  his  pardon  of  course,  and  punisheth  him  by 
forfeiture  of  goods :  for  where  there  can  be  no  malice 
nor  wrong  presumed,  as  where  a  man  assails  me  to 
rob  me,  and  I  kill  him;  or  if  a  woman  kill  him  that 
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liim  over  to  Gcmie  further  ciicuit  of  reaiedj,  ratber 
than  to  suffer  an  inconYenience :  but  if  it  be  a  ques- 
tion of  personal  pain,  the  law  wiD  not  compel  him  to 
sustain  it  and  expect  a  remedy,  because  it  hcJdedi  no 
damages  a  sufficient  recompence  for  a  wrcH^idiich  is 
corporal. 

-  As  if  the  sheriff  make  a  false  return  that  I  am  sum- 
monedy  whereby  I  lose  my  land ;  yet  because  of  the 
inconvenience  of  drawing  all  things  to  incertainty  and  5  Bi.  4 
delay,  if  the  sheriff's  return  should  not  be  credited,  I 
am  excluded  of  any  averment  against  it,  and  am  put  to 
mine  action  of  deceit  against  the  sheriff  and  somners :  s  h.  6.  Sw 
but  if  the  sheriff  upon  a  capias  return  a  cq)i  corpus,  et 
quod  est  languiius  in  prisona,  there  I  may  come  in 
and  falsify  the  return  of  the  sheriff  to  save  my  impri- 
sonment 

So  if  a  man  menace  me  in  my  goods,  and  that  he 
will  bum  certain  evidences  of  my  land  which  he  hath 
in  his  hand,  if  I  will  not  make  unto  him  a  bond,  yet  if 
I  enter  into  bond  by  this  terror,  I  cannot  avoid  it  by 
plea,  because  the  law  holdeth  it  an  inconvenience  to 
avoid  specialty  by  such  matter  of  averment;  and  there- 
fore I  am  put  to  mine  action  against  such  menacer : 
but  if  he  restrain  my  person,  or  threaten  me  with  bat-  7  w.4.ti 
tery,  or  with  burning  of  my  house,  which  is  a  safety 
and  protection  to  my  person,  or  with  burning  an  in- 
strument of  manumission,  which  is  evidence  of  my  en- 
franchisement ;  if  upon  such  menace  or  duresse  I  en- 
ter into  a  bond,  I  shall  avoid  it  by  plea. 

So  if  a  trespasser  drive  away  my  beasts  over  ano-  is  H.  a.  5. 
ther  s  ground,  I  pursue  them  to  rescue  them,  yet  am  I  **  "•^••* 
trespasser  to  tlie  stranger  upon  whose  ground  I  come : 
but  if  a  man  assail  my  person,  and  I  fly  over  another's 
ground,  now  am  I  no  trespasser. 

This  ground  some  of  tne  canonists  do  aptly  infer 
out  of  the  saying  of  Christ,  Amerty  est  corpus  supra 
vtstimentumj  where  they  say  vestimentum  compre- 
hendeth  all  outward  things  appertaining  to  a  man's 
condition,  as  lands  and  goods,  which,  they  say, 
are  not  in  the  same  degree  with  that  which  is  cor- 
poral; and  this  was  the  reason  of  the  ancient  lex 


38  Maximi-of  the  Law. 

taiionis,  ocuitu  pro  ocub,  dent  pro  dente,  bo  thiit:  by 
tkat  law  corporatia  ir^uria  de  prattrito  non  redpU 
astimatumem :  but  our  law,  when  the  injury  is  already 
executed  and  inflicted,  thinketh  it  best  sati^Iacti(n  to 
the  party  grieved  to  relieve  him  in  damages,  and  to 
give  him  rather  profit  than  revenge;  but  itwUl  never 
force  a  man  to  tolerate  a  corporal  nurt,  and  to  depoid 
upon  that  saiM  inferior  kind  of  satisfaction,  ut  in  da- 
magiit. 

REGULA  Vn. 

Excitsat  out  extenuat  delictum  in  capitalibus,  quod 

non  operatur  idem  in  civiUous. 

In  capital  causes  in/avorem  vita,  the  law  will  not 
punish  in  so  high  »  d^^ee,  except  the  malice  of  thtt 
will  and  intention  appear;  but  in  civil  trespasses  and 
injuries  that  are  of  an  inferior  nature,  the  law  doth 
rather  consider  the  damage  of  the  party  wronged, 
than  the  malice  of  him  that  was  the  wrong-doer:  and 
therefore. 

The  law  makes  a  difference  upcm  killing  a  Jvam 
upon  malice  foie-thoiight,  and  upon  present  heat:  but 
if  1  give  a  man  slanderous  words,  whereby  I  damnify 
him. in  his  name  and  credit,  it  is  not  material  whether 
1  use  them  upon  sudden  choler  and  proTOcation.  or  of 
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io  regard  of  her  obedience  to  the  will  oi  her  husband: 
but  if  banm  and  feme  join  in  a  trespass  upon  land  or 
otherwisey  die  action  may  be  brought  against  them 
both* 

So  if  an  infant  within  years  of  discretion,  or  aB.sM.7. 
madman,  kill  another,  he  shall  not  be  impeached  ^*^'' ^^ 
thereof:  but  if  they  put  out  a  man  s  eye,  or  do  him 
like  corporal  hurt,  he  shall  be  punished  in  trespass. 

So  in  felonies  the  law  admitteth  the  difference  of  s5h.6.i 
principal  and  accessary,  and  if  the  principal  die,  or 
be  pardoned,  the  proceeding  against  the  accessaiy 
ikileth ;  but  in  trespass,  if  one  command  his  man  to  beat  ir  h.  4.1 
another,  and  the  servant  after  the  battery  die,  yet  an  ^^^*  ^ 
action  1^  trespass  stands  good  against  the  master. 

REQULA  VUI. 

JE^matio  prateriti  delicti  es  post  facto  tiunquam 

crescit. 

The  law  oonstru^  neither  penal  laws  nor  penal 
fiMto  by  intendments,  but  considereth  the  offence  in 
degree,  as  it  standeth  at  the  time  when  it  is  commit- 
ted;  so  as  if  a  matter  or  circumstance  be  subsequent, 
which  laid  together  with  the  b^inning  should  seem 
to  draw  to  it  a.  higher  nature,  yet  the  law  doth  not 
extend  or  amplify  the  offence. 

Tkeref<Nre,  if  a  man  be  wounded,  and  the  percussor  n  H.4.I! 
is  ▼(Jnntarify  let  go  at  large  by  the  goaler,  and  after, 
death  ensoeth  of  the  hurt,  yet  this  is  no  felonious 
escape  in  the  gaoler. 

80  if  the  villain  striketh  mortally  the  heir  apparent 
(^  ihe  lord,  and  the  lord  dieth  before,  and  the  person 
knrty  who  succeedeth  to  be  lord  to  the  villain,  dieth 
r,  yet  dds  is  no  petty  treason. 

80  if  a  man  eompasselh  and  imagineth  the  death  of 
dnt  after  eometh  to  be  king  of  the  land,  not  beinff 
MmaioKm  mentioned  within  the  statute  of  2 1  Ed.  III. 
llii  ■■Mt^iniiliim  precedent'is  not  high  treason. 

^    if  auMi  use  skmderous  speeches  upon  a  person 
•oflK  UgakytAtr  descends  that  maketh  him 
fliliMhhe  Kahn^  yol  he  diaU  liarve  but  a  simple  action 
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of  the  case,  and  not  in  the  nature  of  a  tcondabtm 

magnatum  upon  the  statute. 

So  if  John  Stile  steal  six-pence  from  me  in  money, 
and  the  queen  hy  her  proclamation  doth  raise  monies, 
that  the  weight  of  silver  in  the  piece  now  of  six-peace 
should  go  for  twelve-pence,  yet  this  shall  remain 
pet^  larceny,  and  not  felony :  and  yet  in  all  civil 
reckonings  die  alteration  shall  take  place;  as  if  I  con- 
tract wim  a  labourer  to  do  some  work  for  twelve- 
pence,  and  the  inhancing  of  money  cometh  before  I 
pay  him,  I  shall  satisfy  my  contract  with  a  siz^penny 
piece,  being  so  raised. 

So  if  a  man  deliver  goods  to  one  to  keep,  and  after 
retain  the  same  person  into  his  service,  who  after- 
wards goeth  away  with  his  goods,  this  is  no  felony 
S8H.  8.hy  the  statute  of  21  H.  VIII.  because  he  was  not 
•■'•  *■      servant  at  that  time. 

In  like  manner,  if  1  deliver  goods  to  the  servant  of 
I.  S.  to  keep,  and  after  die,  and  make  I.  S.  my  exe- 
cutor ;  and  before  any  new  commandment  or  notice 
of  I.  S.  to  his  servant  for  the  custody  of  the  same 
goods,  his  servant  goeth  away  with  them,  this  is  also 
out  of  the  same  statute. 

But  note  that  it  is  said  prateriti  (klicti;  for  an  ac- 
/  before  the  act  is  subject  to  all  the  conting 


MmamM  ^  ik€  Ism.  tt 

own,  aoseliBies  il  wiD  giie  luB  m 


medy. 

And  ikerefiDie  if  the  Wir  of  the  diBBOKV  wIb^ 
in  by  desoeni  make  a  lease  ibr  life,  Ae  niiiifci  fer 
Kfe  unto  die  diaBcisee,  and  Ae  leaaee  far  Efe  die, 
die  firank  truniiriit  is  cart  ly  the  dinwiHrff  by  act 
law,  sid  tliereliy  he  is  disabled  to  bnug  his 
toieooTerhisr^ht;  whetemw  Ihe  law  jnjguth 
in  of  his  ancient  right  as  rtrangly  as  if  it  had 
recoTcred  sid  erecirtgd  fay  actiaa,  wUdi 


law  is  l^an  ancient  tena  and  wad  of  lawcafled  a 
remitter;  hwt  if  there  rniy  be  asfiigwgd  any  defindt  or 
hashes  in  llin^  eiidher  in  aooepdng  firockdd^  or  aoocpt- 
ing'the  iniewatllMtdiaws  AefarAnM,  AenAe^pw 
denieth  him  any  socfa  benefiL 

And  therefiiie  if  die  heir  of  dK 
lease  fcM*  years,  the  leniamdcr  m  fee  to 
die  djasemee  is  not  lyiittfd ,  and  yet  die 
in  him  without  his  own  knoiHedge 
canse  die  freehold  »  not  cast  npon  Urn  fay  act  in 
it  is  no  remitter.    Qftod 

So 

a  strange,  and  make  Uver^  to  the  strui^er,  aithomgh 
the  stranger  die  faefore  ainr  agreeaaent  or  taknag  of 
profite  by  the  disseisee,  yet  he  is  not  reaaitted;  faecanse 
though  a  moiety  be  cast  upon  him  fay  sarnvar^  yet 
that  is  hat  Jus  accre90tm£,  and  it  is  no  castiaig  of  the 
fiediold  upon  him  fay  act  in  law,  but  he  is  stiS  an  im- 
mediate purchaser,  aood  tbeiefoie  no  wmilU  i^ 

So  if  me  huj^band  be  seised  in  &e  right  of  h»wife^ 
and  discoDtinoe  and  dieth,  and  the  femetakes  another 
husband,  who  takes  a  froflinent  from  the  discuntia^ee 
to  him  and  his  wife,  the  feme  is  not  lemitled ;  and  the 
reason  is,  because  die  was  once  sole,  and  so  a  ladies 
in  h^  for  not  pursuing  her  right :  but  if  thefeoffinentULfi 
takoi  hsuck  had  been  to  die  fivst  hadnaid  and  lierselC, 
die  bad  beoi  remitted. 

Yet  if  die  husband  disoootinne  die  lands  of  the  wife:, 

abd  die  discontinnee  make  a  feoffinent  to  the  use  of 
the  husband  and  wife,  she  is  not  remitted ;  but  that  is 
npon  a  special  reason,  upon  die  letter  of  the  statute 
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of  27  H.  VUL  of  uses,  that  wiUeth  that  the  ceOujf 
que  me  shall  have  the  possession  in  quality,  form  and 
d^ree  a«  he  had  the  use ;  but  that  holdeth  pUoe  only 

ri  the  first  veatre  of  the  use :  for  when  the  use  is 
lutely  once  executed  and  vested,  then  it  doth  inaue 
merely  the  nature  of  poasessioos ;  and  if  the  discon- 
tinuee  had  made  a  feofiia«it  in  fee  to  the  use  of  I.  S. 
i(x  life,  the  remainder  to  the  use  of  the  baron  and 
fane,  and  lessee  for  life  die,  now  the  feme  is  remitted, 
causa  qua  supra. 

Also  if  the  heir  of  the  disseisor  make  a  lease  for 
Ufe,  the  remainder  to- the  disseisee,  who  chargeth  the 
ranainder,  and  leasee  for  life  dies,  the  disseisee  is  not 
remitted ;  and  the  reason  is,  his  intermeddling  with 
this  wrongful  remainder,  wherd]y  he  hath  affirmed 
the  same  to  be  in  him,  and  so  accepted  it :  but  if  the 
heir  of  the  dsseisor  had  granted  a  rent  charge  to  the 
disseisee,  and  afterwards  made  a  lease  for  life,  the  re- 
mainder to  the  disseisee,  and  the  lessee  for  life  had 
died,  the  disseisee  had  been  remitted ;  because  there 
appeareth  no  assent  or  acceptance  of  tmy  estate  in  the 
freehold,  bnt  only  of  a  collateral  charge. 

So  if  the  feme  be  disseised,  and  intermarry  with  the 
disseisor,  who  makes  a  lease  for  life,  rendering  Test, 
fiEd.3.tT.  and  dieth,  leaving  a  son  by  the  same  feme,  and  the 


if  he  be  onoe  ib  of  the  freehold  without  aay  laches; 
as  if  the  heir  of  the  disseisor  enfeoffs  the  heir  of  the 
disseisee,  who  dies,  and  it  descends  to  a  seoond  heir, 
upon  whom  the  frank  tenement  is  cast  by  descent, 
who  enters  and  takes  the  profits,  and  then  the  disseisee 
dies,  this  is  no  remitter,  cau»a  qua  suwra. 

And  if  tenant  in  tail  discontinue  for  life,  and  take  litpLSM 
a  surrend^  of  the  lessee,  now  is  he  remitted  and  seised 
again  by  force  of  the  taU,  and  yet  he  cometh  in  by  his 
own  act :  but  this  case  diflfereth  from  all  the  other 
cases ;  because  the  discontinuance  was  but  particular 
at  first,  and  the  new  gained  reversion  is  but  by  in- 
tendment and  necessity  of  law ;  and  therefore  is  knit 
as  it  were  ab  imiio^  with  a  limitation  to  determine 
whensoever  the  particular  discontinuance  ^ideth,  and 
the  estate  cometn  back  to  the  ancient  right 

But  now  we  do  proceed  firom  cases  of  remitter^ 
which  is  a  great  branch  of  this  rule,  to  other  cases :  if 
executors  do  redeem  goods  pledged  by  their  testat<Hr 
with  their  own  money,  the  law  doth  convert  so  much 
goods  as  amount  to  die  value  of  that  they  laid  forth, 
to  themselves  in  property,  and  upon  a  plea  of  fully  6H.8.pLd 
administered  it  shall  be  allowed :  and  the  reason  is,  ^^' 
because  it  may  be  matter  of  necessity  for  the  well  ad- 
mimstering  the  goods  of  the  testator,  and  executing  of 
their  trust,  that  they  disburse  money  of  their  own : 
for  else  perhaps  the  goods  would  have  been  forfeited, 
and  he  that  had  them  in  pledge  would  not  accept 
other  goods  but  money,  and  so  it  is  a  liberty  which  the 
law  gives  th^on,  and  then  they  cannot  have  any  suit 
against  themselves ;  and  therefore  the  law  gives  them 
leave  to  retain  so  much  goods  by  way  of  allowance ; 
and  if  there  be  two  executors,  and  one  of  them  pay 
the  money,  he  may  also  retain  against  his  companion, 
if  he  have  notice  thereof. 

But  if  there  be  an  ov^plus  of  goods,  above  thesBH».iaT 
value  of  that  he  hath  disbursed,  then  ought  he  by  his  ^ ' 
claim  to  determine  what  goods  he  doth  elect  to  have 
in'  value ;  or  else  before  such  election,  if  his  compa- 
nion do  sell  all  the  goods,  he  hath  no  remedy  but  in 
the  spiritual  court :  €»  to  say  he  should  be  tenant  in 
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common  widi  himself  and  his  JKHnp&nion  prxh  rata  of 

that  he  doth  lay  out,  the  law  doth  reject  that  course 

for  intricateDess. 

s9  H.  e.        So  if  I.  S.  have  a  lease  for  years  worth  20/.  by  the 

^'■"'     year,  and  grant  unto  I.  D.  a  rent  chai^  of  10/.  a- 

ti  A«.      year,  and  after  make  him  my  executor ;  now  I.  D. 

BM.'ia      shall  be  charged  with  assets  10/.  only,  and  the  other 

*dH  ts.    10/.  shall  be  Slowed  and  considered  to  him ;  and  the 

reason  is,  because  the  not  refusing  shall  be  accounted 

no  laches  to  him,  because  an  executorship  is  piam 

qfficiutn,  and  matter  of  conscience  and  trust,  and  not 

like  a  purchase  to  a  man's  own  use. 

If  H.4.M.      Like  law  is,  where  the  debtor  makes  the  debtee  his 

J^y^j'-  executor,  the  debt  shall  be  considered  in  the  assets, 

3t  H.6.S*.  notwithstanding  it  be  a  thing  in  action. 

6  B.  6.  So  ifl  have  a  rent  chai^,  and  grant  that  upon 

2^  ^'^'  condition,  now  though  the  condition  be  broken,  the 

ut  pi.  35«.  grantee's  estate  is  not  defeated  till  I  have  made  my 

claim ;  but  if  after  any  such  grant  my  father  purchase 

the  land,  and  it  descend  to  me,  now  if  the  condition 

be  broken,  the  rent  ceaseth  without  claim :  but  if  I 

had  purchased  the  land  m^elf,  then  I  had  extincted 

mine  own  condition,  because  I  had  disabled  myself  to 

make  my  claim  :   and  yet  a  coiiclirion  collateral  is  tiot 

M  H.T.     suspended  by  taking   back  an  estate  ;   as  it'  1  make  a 

feoffrueat  in  fee,  upon  condition  that  I.  S.  shall  marr\ 


Cometh  to  die  kia^ 

is  gone,  wUdi  AcnU  gspe 

yet  I  duJl  ttot  Ittie  k  BedncBd 

the  reasoBof  die 

in  diiscase  iSBot 

only  by  die  pmiic^  of  ifae 

kii^^  grant  die  ~ 

it  was. 

Also  if  B^ 
qoeen;  now  if  I  wffl 
is  not  GompellaUe  to 
grant  bydked  widKNii 

Soifmyte 
pur  autre  rnc,  and  tibe  gnntce  fie.  UiiBe 
vie,  now  the  privity 
not  restored,  and  I  hare  no 
tharefinre  I  may  pass  toy 
ment 

So  if  I  hare  a  nomination  to  a 
hath  the  presentation,  and  die 
the  king,  now  becanse  die  king 
my  nomination  is  tomed  to  an  absofaite  patroBage. 

So  if  a  man  be  seised  of  an  adrowaon,  and  take  a  <  ul  <. 
wife,  and  after  title  of  dower  given  he  join  in  impro*  ^  *^ 
priating  the  church,  and  diedi ;  now  becanse  the  Sebk 
cannot  have  the  third  tnm  becanse  of  the  perpetual 
incumbency,  she  shall  have  all  the  turns  during  her 
life ;  for  it  shall  not  be  disimpropriated  to  the  benefit 
of  ^e  heir  contrary  to  the  grant  of  tenant  in  €»- 
simple. 

But  if  a  man  grant  the  diird  }Nresentnient  to  L  S. 
and  his  heirs,  and  impn^riate  the  adyowstm,  nowthe 
grantee  is  without  remedy,  for  he  took  lus  grant  sub* 
ject  to  that  mischief  at  the  first :  and  dierefore  it  was 
his  laches,  and  therefore  not  like  the  case  of  the  dower; 
and  this  grant  of  die  third  avoidance  is  not  like  tertia 
pars  advocatiamSf  or  medietas  advocatioms  upon  a 
tenancy  in  common  of  the  advowson :  for  if  two  te^ 
nants  in  common  be,  and  an  usurpation  be  had  against 
them,  and  the  usurper  do  impropriate,  and  one  of  the 
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tffiiants  in  cobibmb  do  leleas^  ai^  the  other  bring 
htB  writ  of  right  it  mediate  advotatioms,  and  recover ; 
DOW  I  take  the  law  to  be,  thait  because  tenant*  in  com'- 
laon  ought  to  join  in.presentaaevts,  which  camot  n0W 
be,  he  shall  hsve  the  whole  pairoaage:  for  neither 
<BBn  thoe  be  an  apportioniDent  that  he  shootd  present 
aiU  the  turns,  aad  his  izuinmbent  to.have  but  a  pioie^ 
of  the  profits,  nor  yet  the  act  of  impropriation  shall 

45  Bd.  3.  jROt  be  defeated.     Bctt  as  if'  two  tenants  in  common 

"*  be  of  a  ward,  and  they  join  in  a  writ  of  right  of  wardj 
and  ofle  release,  the  other  shall  Kcever  the  entire 
ward,  because  it  cannot  be  dissevmed :  oo  shall  it  be 
in  the  other  case,  though  it  be  of  inheritance,  and 
though  he  brii^  his  actsoa  aJoBc 

Also  if  a  diaseiscff  be  disseised,  and  the  mesne  dis- 
senee  release  to  the  second  disseisor  upon  condition; 
aad  a  descent  be  cast,  and  the  condition  bookeM ;  aeiw 

,  the  mean  disseisor,  whose  right  is  revived,  shall  aater, 

notwithstanding  this  deseent,^  because  bb  right  was 
taken  awagr  bj  the  act  of  a  stranger. 

UU3.     But  if  I  devise  land  by  die  statoteof  32  H.  VIII. 

"^  and  the  heir  of  the  devisor  eaters  and  mak»  a  feoff- 
meait  in  fee,  and  feoffee  di^  seised,  this  descent 
binds,  and  there  shall  not  be  a  perpetual  IHierty  of 
entry,  upon  the  reason  that  he  never  had  seisin  where* 
1  he  miaht  ground  his  action,  but  he  is  at  mischief 
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REGULA  X. 

¥frta  generalia  r^tringuntur  ad   katnHtatem  rci 

vel  personam. 

It  is  a  rule  diai  theking's  graat^sbaU  not  betakea 
^or  constraed  to  a  special  intent ;  it  is  not  so  with  tihe 
grants  of  a  common.peison,  for  they  shall  be  extended 
as  well  to  a  foreign  intent  as  to  a  ccnninon  intait; 
but  yet  witk  this  excqikiaR,  that  they  shall  neyor  be 
taken  to  an  impertinent  or  a  repugnant  intent:  for 
all  words,  whemer  they  be  in  deeds  or  statutes,  or 
otherwise,  if  they  be  general  and  not  express  and 
precise,  shall  be  restrained  unto  the  fitness  of  the 
Matter  wd  tlue  p^-soiv 

As  if  I  gvant  (x»nmon  in  wmibus  terris  m^U  m-  D^  Perk.  pi. 
if  I  haye  in  D.  both  open  grounds  and  several^  it  shall  ^^' 
lM>t  be  stretclp^d  to  conuaon  in  my  several,  much  less 
in  my  garden  or  (Nrchard. 

So  if  I  gsant  to  a  man  omnesarbores  meat  crescentes  14  h.  ^  i 
Sdqfra  terras  meas  in  D.  he  shall  not  have  apple-trees^ 
nor  odior  fruit-trees  growing  in  my  gardens  or  or- 
chards, if  there  be  any  other  trees  upon  my  grounds. 

So  if  I  grant  to  I.  S.  an  annuity  of  10/.  a-year  pro  41  Bd.  5. 
cansitia  impeuso  et  impendendo,  if  I.  S.  be  a  {^ysician,  ^'  <^  ^^* 
it  shall  be  understood  of  his  counsel  in  physic;  and  if 
he  be  a  lawyer,  of  his  counsel  in  law. 

So  if  I  do  let  a  tenement  to  I.  S.  near  my  dwelling- 
house  in  a  borough,  provided  that  he  shall  not  erect 
nor  use  aay  shop  m  the  same  without  my  licence,  and 
afterwards  I  liceace  him  to  erect  a  shop,  and  I.  S.  is 
thea  a  nulliner,  he  shall  not  by  virtue  of  these  ge- 
neral words  erect  a  joiner's  shop. 

So  the  statute  of  chantries,  that  willeth  all  lands  to 
|>e  fiMrfieited,  liiat  were  given  or  employed  to  a  super- 
stitious use,  shall;  not  be  construed  of  the  glebe  lands 
of  parsonages :  nay,  farther,  if  lands  be  given  to.  the  15  »». 
parson,  and- his  successors  of  D.  to  say  a  mass  in  his  ^^•^•'' 
dmidi  of  D.  this  is  out  of  the  statute,  because  it  shall 
be  iiif4»p^V^  but  as  augmentation  of  his  glebe ;  but 
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otherwise  it  had  been,  if  it  had  been  to  say  a  mass  in 
another  church  than  his  own. 

So  the  statute  of  wrecks,  that  willeth  that  the  goods 
wrecked,  where  any  live  domestical. creature  remains 
in  a  vessel,  shall  be  preserved  and  kept  to  the  use  of 
the  owner  that  shall  make  his  claim  by  the  space  of 
one  year,  doth  not  extend  to  fresh  victuals  or  the  like, 
which  is  impossible  to  keep  without  perishing  or  de- 
stroying it;  for  in  these  and  the  like  cases  general 
words  may  be  taken,  as  was  said,  to  a  rare  or  foreign 
intent,  but  never  to  an  unreasonable  intent 

REGULA  XL 

Jura  sanguinis  nulla  jure  civili  dirimi  possunt. 

Thet  be  the  very  words  of  the  civil  law,  which 
cannot  be  amended,  to  explain  this  rule,  Filius  est 
nomen  natura,  hares  est  nomen  juris:  therefore  cor- 
ruption of  blood  taketh  away  the  privity  of  the  one, 
that  is,  of  the  heir,  but  not  of  other,  that  is,  of  the 
M  H.  6.  son ;  therefore  if  a  man  be  attainted  and  be  murdered 
by  a  stranger,  the  eldest  son  shall  not  have  appeal, 
because  the  appeal  is  given  to  the  heir,  for  the  young- 
est sons  who  are  equal  in  blood  shall  not  have  it ;  but 
if  an  attainted  person  be  killed  by  his  son,  this  is 
petty  treason,  because  the  privity  of  a  son  remainetb: 
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of  natural  love  to  stand  seised  of  the  land  to  his  nse, 
this  is  good  enough  to  raise  an  use,  because  the  pri- 
vity of  natural  aflfection  remaineth. 

So  if  a  man  be  attained  and  have  charter  of  pardon, 
and  be  returned  of  a  jury  between  his  son  and  I.  S. 
the  challenge  remaineth ;  so  may  he  maintain  any  suit 
of  his  son,  notwithstanding  the  blood  be  corrupt. 

So  by  the  statute  of  21  H.  VIII.  the  ordinary  ought 
to  commit  administration  of  his  goods  that  was  at- 
tainted and  purchase  his  charter  of  pardon,  to  his 
children,  though  bom  before  the  pardon,  for  it  is  no 
question  of  inheritance  :  for  if  one  brother  of  the  half 
blood  die,  the  administration  ought  to  be  conmiitted  5  Ed.  6. 
to  liis  other  brother  of  the  half  blood,  if  there  be  no  ^**°*'  *^' 
nearer  by  the  father. 

So  if  the  uncle  by  the  mother  be  attainted,  pardoned,  ^H-  ^'^^ 
and  land  descend  from  the  father  to  the  son  within 
age  held  in  socage,  the  uncle  shall  }^e  guardian  in  so- 
cage ?  for  that  savoureth  so  little  of  the  privity  of  heir, 
as  the  possibility  to  inherit  shutteth  out. 

But  if  a  feme  tenant  in  tail  assent  to  the  ravisher, 
and  have  no  issue,  and  her  cousin  is  attainted,  and 
pardoned,  and  purchaseth  the  reversion,  he  shall  not  5  Ed.  4. 50 
enter  for  a  forfeiture.  For  although  the  law  giveth  it 
not  in  point  of  inheritance,  but  only  as  a  perquisite 
to  any  of  the  blood  so  he  be  next  in  estate ;  yet  the 
recompence  is  understood  for  the  stain  of  his  blood, 
which  cannot  be  considered  when  it  is  once  wholly 
corrupted  before. 

So  if  a  villain  be  attainted,  yet  the  lord  shall  have 
the  issues  of  his  villain  bom  before  or  after  his  at- 
tainder ;  for  the  lord  hath  them^wre  naturce  but  as 
the  increase  of  a  flocL 

Query  J  Whether  if  the  eldest  son  be  attainted  and  f.  n.  Br. 
pardoned,  the  lord  shall  have  aid  of  his  tenants  to  ^'^^[e,^ 
make  him  knight,  and  it  seemeth  he  shall ;  for  the  fou  er.  ' 
words  of  the  writ  sxe  Jilium  primogenitum^  and  not 
Jilium  et  haredemy  and  the  like  writ  hath   pur  Jile 
marrier  who  is  no  heir. 
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REGULA  XII. 
Eeceditur  a  placitis  juris  potius,  ^uam  iryuriee  et 
delicta  maneant  impuniia. 
The  law  hath  many  grounds  and  positive  learn- 
ings, which  are  not  of  the  maxims  and  conclusions 
of  reason ;  but  yet  are  learnings  received  which  the 
law  hath  Bet  down  koA  will  not  have  called  in  ques- 
tion ;  these  may  be  rather  called  pladta  juris  than 
reguia  juris ;  with  such  maxims  ib.e  law  will  dis- 
pense, rather  than  crimes  and  wrongs  should  be  un- 
punished, quia  salus  poptUi  suprema  lex;  and  salus 
populi  ia  contained  in  the  repressing  offences  by  pu- 
nishment. 
Fit*.  N.  B.        Therefore  if  an  advowson  be  granted  to  two,  and 
^  the  heirs  of  one  of  them,  and  an  usurp^on  be  had, 

they  both  shall  join  in  a  writ  of  right  of  advowson ; 
and  yet  it  is  a  ground  in  law,  that  a  writ  of  right 
lieth  of  no  less  ^tate  than  of  a  fee-simple ;  but  be- 
cause the  tenant  for  life  baUi  no  other  several  action 
in  the  law  given  him,  and  also  that  the  jointure  is 
not  broken,  and  so  the  tenant  in  fee-simple  cannot 
bring  his  writ  of  right  aloue ;  therefore  rather  than 
he  should  be  deprived  wholly  of  remedy,  and  this 
wrong  unpunished,  he  shall  join  his  companion  with 
him,  notwitstanding  the  feebleness  of  his  estate. 
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commit  waste,  the  aunt  and  the  issue  shall  join  in 
punishing  this  waste,  and  the  issue  shall  recover  the 
moiety  of  the  place  wasted,  and  the  aunt  the  other 
moiety  and  the  entire  damages ;  and  yet  actio  iiyuri- 
mrum  moriturcum  persona^  but  in  favorabilibus  magis 
attenditur  quod  prodest,  quam  quod  nocet. 

So  if  a  man  recovers  by  erroneous  judgment,  and  »o  Ed. 
bath  issue  two  daughters,  and  one  of  them  is  attainted,  ^efcentf ' 
the  writ  of  error  shaii  be  brought  against  both  par- 16. 
oeners,  notwithstanding  the  privity  fail  in  the  one. 

Also  it  is  a  positive  ground,  that  the  accessary  in  as  EUs. 
felony  cannot  be  proceeded  with,  until  the  principal 
be  tried ;  yet  if  a  man  upon  subtlety  or  malice  set  a 
madman  by  some  device  upon  another  to  kill  him,  and 
he  doth  so;  now  forasmuch  as  the  madman  is  excused 
because  he  can  have  no  will  nor  malice,  the  law  ac- 
counteth  the  inciter  as  principal,  though  he  be  absent, 
rather  than  the  crime  shall  go  unpunished. 

So  it  is  a  ground  in  the  law,  that  the  appeal  of  Flu.  Co- 
murder  goeth  not  to  the  heir  where  the  party  murdered  ^*^ii, 
hath  a  wife,  nor  to  the  younger  brother  where  there  is  m.  6. 
an  elder;  yet  if  the  wife  munier  her  husband,  because  l^'^, 
she  is  the  party  offender,  the  appeal  leaps  over  to  the 
heir ;  and  so  if  the  son  and  heir  murder  his  father,  it 
goeth  to  the  second  brother. 

But  if  the  rule  be  one  of  the  higher  sort  of  maxims 
that  are  reguUB  rationales^  and  not  positiva^  then  the 
law  will  rather  endure  a  particular  offence  to  escape 
without  punishment,  &an  violate  such  a  rule. 

As  it  is  a  role  that  penal  statutes  shall  not  be  taken  Cap«  is. 
by  equity,  and  the  statute  of  1  Ed.  VI.  enacts  that  Jj^*' 
those  that  are  attainted  for  stealing  of  horses  shall  not 
have  their  ciargy,  the  judges  conceived,  that  this  did 
not  extend  to  lum  that  stole  but  one  horse,  and  there- 
iore  procured  a  new  act  for  it,  2  Ed.  VI.  cap.  33.    And  pum.  4e> 
they  had  reason  for  it,  as  I  take  the  law ;  for  it  is  not  ]j^'^] 
like  the  case  upon  the  statute  of  Glocest.  that  gives  aa  si. 
action  of  waste  against  him  that  holds  ort>  termino  vittB 
vel  annarum.     It  is  true,  if  a  man  hoH  but  for  a  year 
lie  is  widiin  the  statute ;  for  it  is  to  be  noted,  that 
penal  statutes  are  taken  strictly  and  litersdly  only  in 

£  2 
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the  point  of  defining  and  getting  down  the  fact  and 
the  punishment,  and  in  those  clauses  that  concern 
them ;  and  not  generally  in  words  that  are  but  circum- 
stances and  conveyances  in  putting  of  the  case :  and  so 
the  diversity  ;  for  if  the  law  be,  that  for  such  an  offence 
a  man  shall  lose  his  right  hand,  and  the  offender  bad 
his  right  hand  cut  off  in  the  wars  before,  he  shall  not  lose 
his  lefl  hand,  but  the  crime  shall  rather  pass  unpunish- 
ed which  the  law  assigned,  than  the  law  shall  be  ex- 
tended; but  ifthe  statute  of  1  Ed.  VI.  had  been,  that  he 
that  should  steal  a  horse  should  be  ousted  of  his  cleigy, 
then  there  had  been  no  question  at  all,  but  if  a  man 
had  stolen  more  horses  than  one,  he  had  been  within 
the  statute,  quia  omtie  majus  continel  tn  se  minus. 

REGULA  XIII. 

Non  accipi  debeni  verba  in  demomtrationem  fatsanty 
quee  competunt  in  limitationevi  veram. 

Though  falsity  of  addition  or  demonstration  doth 
no  hurt  where  you  give  a  thing  a  proper  name,  yet 
nevertheless  if  it  stand  doubtful  upon  the  words,  whe- 
ther they  import  a  false  reference  and  demonstration; 
or  whether  tiiey  be  words  of  restraint  that  limit  the 
generality  of  the  former  name,  the  law  will  never  in- 
tend error  or  falsehood. 
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But  in  the  principal  case,  if  the  close  called  Callis  9  Ed.  4.  r. 
had  extended  part  into  Wiltshire  and  part  into  Berk-  *q  ^^*  ^* 
shire,  then  only  that  part  had  passed  which  lay  in  is  Eiix. 
Wiltshire.  «^^«- 

So  if  I  grant  omne  et  singiilas  terras  meas  in  te- 
nura  I.  D.  quas  perquisivi  de  /.  N.  in  indentura  di- 
missionis  facf  /.  B.  specificat.  If  I  have  land  wherein 
some  of  these  references  are  true,  and  the  rest  false, 
and  no  land  wherein  they  are  all  true,  nothing  pass- 
eth:  as  if  I  have  land  in  the  tenure  of  I.  D.  and 
purchased  of  I.  N.  but  not  specified  in  the  indenture 
to  I.  B.  or  if  I  have  land  which  I  purchased  of  I.  N. 
and  specified  in  the  indenture  of  demise  to  LB.  and 
not  in  the  tenure  of  I.  D. 

But  if  I  have  some  land  wherein  all  these  demon- 
strations are  true,  and  some  wherein  part  of  them  are 
true  and  part  false,  then  shall  they  be  intended  words 
of  true  limitation  to  pass  only  those  lands  wherein  all 
these  circumstances  are  true. 

REGULA  XIV. 

Ijicet  dispositio  de  interesse  futuro  sit  inutilis,  tamen 
Jieri  potest   declaratio  prceeedens   quce   sortiatur 
effect  urn  interveniente  novo  actu. 

The  law  doth  not  allow  of  grants  except  there  be 
a  foundation  of  an  interest  in  the  gi-antor;  for  the 
law  that  will  not  accept  of  grants  of  titles,  or  of  things 
in  action  which  are  imperfect  interests,  much  less  will 
it  allow  a  man  to  grant  or  incumber  that  which  is  no 
interest  at  all,  but  merely  future. 

But  of  declarations  precedent  before  any  interest 
vested  the  law  doth  allow,  but  with  this  difference,  so 
that  there  be  some  new  act  or  conveyance  to  give  life 
and  vigour  to  the  declaration  precedent. 

Now  the  best  rule  of  distinction  between  grants  and 
declarations  is,  that  grants  are  never  coimtermandable, 
not  in  respect  of  the  nature  of  the  conveyance  on  the 
instrument,  though  sometimes  in  respect  of  the  interest 
granted  they  are,  whereas  declarations  are  evermore 
cmintermandable  in  their  natures. 
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ao  Eita.         And  therefore  if  I  grant  unto  you,  that  if  you  enter 
13H.6.M.  Jq(^,  obligation  to  me  of  100/.  and  after  do  procure 
roe  such  a  lease,  that  then  the  same  obligation  to  be 
void,  and  you  enter  into  such  obligation  unto  me,  and 
afterwards  do  procure  such  a  lease,  yet  the  obligation 
is  simple,  because  the  defeisance  was  made  of  that 
which  was  not. 
f7  Ed.  3.       So  if  I  grant  unto  you  a  rent  charge  out  of  white 
acre,  and  that  it  shall  be  lawful  for  you  to  distrun  in 
all  my  other  lands  whereof  1  am  now  seised,  and 
which  I  shall  hereafter  purchase;  although  this  be 
but  a  liberty  of  distress,  and  no  rent  save  only  out  of 
white  acre,  yet  as  to  the  lands  afterwards  to  be  pur- 
chased the  clause  is  void. 
«9£d.3.e.     So  if  a  reversion  be  granted  to  I.  S.  and  I.  D.  a 
**  ^'*'      stranger  by  deed  to  grant  to  I.  S.  that  if  he  purchase 
the  particular  estate,  be  doth  attunte  to  his  grantee, 
this  is  a  void  attumement,  notwithstanding  he  doth 
afterwards  purchase  the  particular  estate. 
13, 14  Eiii.      But  of  declarations  the  law  is  contrary ;  as  if  the 
S'eiL^"'  disseisee  make  a  charter  of  feoffment  to  I.  S.  and  a 
letter  of  attorney  to  enter  and  make  livery  and  seisin, 
and  deliver  the  deed  of  feoffment,  and  lulerwards  li- 
very and  seisin  is  made  accordingly,  this  is  a  good 
feoffment ;  and  yet  he  had  nothing  other  than  in  right 
at  the  time  of  the  delivery  of  the  charter;  but  because 
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that  the  same  fine  shall  be  to  certain  uses  which  I 
express  in  the  same  indenture ;  this  indenture  to  lead 
uses  being  but  matter  of  declaration,  and  counter- 
mandable  at  my  pleasure,  will  suffice,  though  the 
land  be  purchased  after;  because  there  is  a  new  act 
to  be  done,  namely,  the  fine. 

But  if  there  were  no  new  act,  then  otherwise  it  is ;  ts  laix. 
as  if  I  covenant  with  my  son  in  consideration  of  natu-  ^  ^**' 
ral  affection,  to  stand  seised  to  his  use  of  the  lands 
which  I  shall  afterwards  purchase,  and  I  do  afterwards 
purchase,  yet  the  use  is  void :  and  the  reason  is,  be- 
cause there  is  no  act,  nor  transmutation  of  possession 
following  to  perfect  this  inception;  for  the  use  must 
be  limit^  by  the  feoffer,  and  not  by  the  feoffee,  and 
he  had  nothing  at  the  time  of  the  covenant. 

So  if  I  devise  the  manor  of  D.  by  special  name,  of 
which  at  that  time  I  am  not  seised,  and  after  I  pur- 
chase it,  except  I  make  some  new  publication  of  my 
will,  this  devise  is  void;  and  the  reason  is,  because 
that  my  death,  which  is  the  consiunmation  of  my 
will,  b  the  act  of  God,  and  not  my  act,  and  therefore 
no  such  new  act  as  the  law  requireth. 

But  if  I  grant  unto  I.  S.  authority  by  my  deed  to 
demise  for  years  the  land  whereof  I  am  now  seised,  or 
hereafter  shall  be  seised ;  and  after  I  purchase  lands, 
and  I.  S.  my  attorney  doth  demise  them :  this  is  a  good 
demise,  because  the  demise  of  my  attorney  is  a  new 
act,  and  all  one  with  a  demise  by  myself 

But  if  I  mortgage  land,  and  after  covenant  with  «i  ek«- 
I.  S.  in  consideration  of  money  which  I  receive  of  him 
that  after  I  have  entered  for  the  condition  broken,  I 
will  stand  seised  to  the  use  of  the  same  I.  S.  and  I 
enter,  and  this  deed  is  enrolled,  and  all  within  the  six 
montibs,  yet  nothing  passeth,  because  the  enrollment  is 
no  new  act,  but  a  perfective  ceremony  of  the  first  deed 
of  bargain  and  sale ;  and  the  law  is  more  strong  in  that 
case,  because  of  the  vehement  relation  which  the  en- 
rolment hath  to  the  time  of  the  bargain  and  sale,  at 
what  time  he  had  nothing  but  a  naked  condition. 

So  if  two  joint-tenants  be,  and  one  of  them  bargain  e  Ed.  6  Br. 
and  sell  the  whole  land,  and  before  the  enrolment  his 
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companion  dieth,  nothing  passeth  of  the  moiety  ac- 
crued unto  him  by  survivor. 

REGULA  XV. 

In  criminalibus  sufficit  generalis  malitia  intentionis 
cum  facto  parts  gradits. 

All  crimes  have  their  conception  in  a  corrupt  in- 
tent, and  have  their  consummation  and  issuing  in 
some  particular  fact;  which  though  it  be  not  the  fact 
at  the  which  the  intention  of  the  malefactor  levelled, 
yet  the  law  giveth  him  no  advantage  of  the  error,  if 
another  particular  ensue  of  as  high  a  nature. 

Therefore  if  an  impoisoned  apple  be  laid  in  a  place 
to  impoison  I.  S.  and  I.  D.  cometh  by  chance  and 
eatetn  it,  this  is  murder  in  the  principal  that  is  actor, 
and  yet  the  malice  m  individuo  was  not  against  I,  D. 

So  if  a  thief  find  a  door  open,  and  come  in  by  night 
and  rob  a  house,  and  be  taken  with  the  mainour, 
and  breaketh  a  door  to  escape,  this  is  burglary;  yet 
the  breaking  of  the  door  was  without  any  felonious 
intent,  but  it  is  one  entire  act. 

So  if  a  caliver  be  dischai^ed  with  a  murderous  in- 
tent at  I.  S.  and  the  piece  break  and  striketh  into  the 
eye  of  him  that  discliargeth  it,  and  killetli  liim,  he  is 
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the  party  authorized  do  trangress  his  authority, 
thought  it  be  but  in  circumstance  expressed,  it  shsJl 
be  void  in  the  whole  act 

But  when  a  man  is  author  and  mover  to  another  to 
conmiit  an  unlawful  act,  then  he  shall  not  excuse 
himself  by  circumstances  not  pursued. 

Therrfore  if  I  make  a  letter  of  attorney  to  I.  S.  to  lOH.r.is 
deliver  livery  and  seisin  in  the  capital  messuage,  and  ^^  ei.  bj, 
he  doth  it  in  another  place  of  the  land ;  or  between  ^^^ 
the  hours  of  two  or  three,  and  he  doth  it  after  or  be- 
fore; or  if  I  make  the  charter  of  feoffment  to  I.  D.  and 
I.  B.  and  express  the  seisin  to  be  delivered  to  I.  D. 
and  my  attorney  deliver  it  to  I.  B.  in  all  these  cases  the  i6  Ei.  Dj 
act  of  the  attorney,  as  to  execute  the  estate,  is  void ;  ^^^g,  p 
but  if  I  say  generally  to  I.  D.  whom  I  mean  only  to  «8s. 
enfeoff*,  and  my  attorney  make  it  to  his  attorney,  it  J5.^'^*^' 
shall  be  intended,  for  it  is  a  livery  to  him  in  law. 

But  on  the  other  side,  if  a  man  command  I.  S.  to 
rob  I.  D.  on  Shooter's-hill,  and  he  doth  it  on  Grads- 
hill ;  or  to  rob  him  such  a  day,  and  he  doth  it  the  next 
day;  or  to  kill  I.  D.  and  he  doth  it  not  himself,  but 
procureth  I.  B.  to  do  it;  or  to  kill  him  by  poison,  and 
he  killeth  him  by  violence ;  in  all  these  cases,  although 
the  fact  be  not  performed  in  circumstance,  yet  he  is 
accessary  nevertheless. 

But  if  it  be  to  kill  J.  S.  and  he  kill  I.  D.  mistaking 
him  for  I.  S.  then  the  acts  are  distant  in  substance, 
and  he  is  not  accessary. 

And  be  it  that  the  acts  be  of  a  differing  degree, 
and  yet  of  a  kind : 

As  if  one  bids  I.  S.  to  pilfer  away  such  a  thing  out 
of  a  house,  and  precisely  restrain  him  to  do  it  some 
time  when  he  is  gotten  in  without  breaking  of  the 
house,  and  yet  he  breaketh  the  house ;  yet  he  is  acces- 
ssry  to  the  burglary ;  for  a  man  cannot  condition  with 
an  unlawful  act,  but  he  must  at  his  peril  take  heed 
how  he  put  himself  into  another  man's  hands. 

But  if  a  man  bid  one  to  rob  I.  S.  as  he  goeth  to  Stur-  lo  zwz.  k 
bridge-fair,  8uid  he  rob  him  in  his  house,  the  variance  ^^^^* 
jgeemeth  to  be  of  substance,  and  he  is  not  accessary.    475.' 
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REGULA  XVII. 

De^fide  et  qffido  Judicis  nan  recipilur  queestio  ;  sed  de 
icientia,  sive  sit  error  juris  sivefacti. 

The  law  doth  so  much  respect  the  certain^  of 
judgmeats,  and  the  credit  and  authority  of  judges,  as 
it  will  not  permit  .any  extot  to  be  assigned  tlut  im- 
pemcheth  them  in  their  trust  and  office,  and  in  wilful 
abuse  of  the  same;  but  only  in  ignorance,  and  mis- 
taking either  of  tlw  law  or  of  the  case  and  matter  in 
&cL 

And  therefore  if  I  will  assign  for  error,  that  whereas 
the  verdict  passed  ibr  tne,  the  court  received  it  con- 
traiy,  and  so  gare  judgment  against  me,  this  shall  not 
be  accepted. 

So  if  I  will  allege  for  error,  that  whereas  I.  S. 
offered  to  plead  a  sufficient  bar,  the  court  refused  it, 
and  drove  me  Irom  h,  this  error  shall  not  be  allowed. 

But  the  greatest  doubt  is  where  the  court  doth  de- 
termine of  the  verity  of  the  matter  in  fact;  so  that  it 
is  rather  in  point  of  trial  than  in  point  of  judgment, 
wh^er  it  snail  be  examined  in  error. 
I.  As  if  an  appeal  of  maim  be  brought,  and  the  court, 
-  by  the  assistance  of  the  chirurgeons,  do  judge  it  to  be 
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So  if  nul  tieL  record  be  pleaded^  which  ia  to  be  39  Am.  s 
tried  bjr  the  inspection  of  the  record,  and  judgment  ^  ^'  *• 
be  thereupon  given,  no  error  Ues« 

So  if  in  an  assize  the  tenant  saith,  he  is  comUe  ife  9 h. r.s 
Do/e,  et  nierU  nosme  countCj  in  the  writ,  this  shall  be  H^'  ^ 
tried  by  the  records  of  the  chancery,  and  upon  judg* 
ment  given  no  error  lieth. 

So  if  a  felon  demand  his  clergy,  and  read  well  and  ftt  i 
distinctly,  and  the  court  who  is  judge,  thereof  do  put  J^'e^.^ 
him  from  his  clergy  wrongftJly,  error  shall  never  be  6. 
brought  upon  the  attainder. 

So  if  upon  judgment  given  upon  confession  or  de«  9  Abs.  s. 
fault,  and  the  court  do  assess  damages,  the  defendant  ^[^'  ^' 
shall  never  bring  a  writ  of  error,  though  the  damages 
be  outrageous. 

And  it  seems  in  the  case  of  maim,  and  some  of  the  it  H.  r. 
other  cases,  that  the  court  may  dismiss  themselves  of  Jj'^^. 
discussing  the  matter  by  examination,  and  put  it  to  a 
jury,  and  then  the  party  grieved  shall  have  his  attaint ;' 
and  therefore  that  the  court  that  doth  deprive  a  man 
of  his  action,  should  be  subject  to  an  action ;  but  that 
notwithstanding  the  law  will  not  have,  as  it  was  said 
in  the  b^inning,  the  judges  called  in  question  in  the 
point  of  their  office  when  they  imdertake  to  discuss 
the  issue,  and  that  is  the  true  reason :  for  to  say  that 
the  reason  of  these  cases  should  be,  because  trial  by  4i  As». 
the  coiut  should  be  peremptory  as  trial  by  certificate,  1^^'^^ 
as  by  the  bishop  in  case  of  bastardy,  or  by  the  mar- 
shal of  the  king,  etc.  the  cases  are  nothing  like ;  for 
the  reason  of  those  cases  of  certificate  is,  because  if 
the  court  should  not  give  credit  to  the  certificate^  but 
should  re-examine  it,  they  have  no  other  mean  but  to 
write  again  to  the  same  lord  bishop,  or  the  same  lord 
marshal,  which  were  frivolous,  because  it  is  not  to  be 
presumed  they  would  differ  from  their  own  former 
certificate ;  whereas  in  these  other  cases  of  error  the 
matter  is  drawn  before  a  superior  court,  to  re-examine 
the  errors  of  an  inferior  court :  and  therefore  the  true 
reason  is,  as  was  said,  that  to  examine  again  that 
which  the  court  had  tried  were  in  substance  to 
attaint  the  court. 
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And  therefore  this  is  a  certain  rule  in  errors,  that 
error  in  law  is  ever  of  such  matters  as  do  appear  upon 
record ;  and  error  in  fact  is  ever  of  such  matters  as 
are  not  crossed  by  the  record  ;  as  to  allege  the  death 
of  the  tenant  at  the  time  of  the  judgment  given, 
nothing  appeareth  upon  the  record  to  the  contrary. 
F.  N.  Bf.  So  when  any  infant  levies  a  fine,  it  appeareth  not 
":  upon  the  record  of  the  fine  that  he  is  an  infant,  there- 

fore it  is  an  error  in  fact,  and  shall  be  tried  by  inspec- 
tion during  nonage. 

But  if  a  writ  of  error  be  brought  in  the  king's  bench 
of  a  fine  levied  by  an  infant,  and  the  court  by  inspec- 
tion and  examination  do  afiirm  the  fine,  the  infant, 
though  it  be  during  his  infancy,  shall  never  bring  a 
writ  of  error  in  parliament  upon  this  judgment;  not 
f  E.9.ta.  but  that  error  lies  after  error,  but  because  it  doth  not 
,J.  *        appear  upon  the  record  that  he  is  now  of  full  age, 
9  Ed.  4. 3.  therefore  it  can  be  no  error  in  fact.     And  therefore  if 
a  man  will  assign  for  error  that  fact,  that  whereas  the 
judges  gave  judgment  for  him,  the  clerks  entered  it  in 
the  roll  against  him,  this  error  shall  not  be  allowed  ; 
and  yet  it  doth  not  touch  the  judges,  but  the  clerks ; 
but  the  reason  is,  if  it  be  an  error,  it  is  an  error  in 
fact;  and  you  shall  never   allege    an  error  in  fact 
contrary  to  the  record. 

REGULA  XVIII. 


Mavinis  of  the  Law.  6  L 

assumpsit  lieth  upon  it ;  for  to  subject  me  to  an  action, 
there  needeth  a  consideration  of  benefit ;  but  the  use 
the  law  raiseth  without  suit  or  action ;  and  besides, 
the  law  doth  match  real  considerations  with  real  agree- 
ments and  covenants. 

So  if  a  suit  be  commenced  against  me,  my  son,  or  19  Ed.  4. 5. 
brother,  my  son  or  brother  may  maintain  as  well  as  J^  p 'f  *  A* 
he  in  remainder  for  his  interest,  or  his  lawyer  fDr  his  14  h.  7.  f.* 
fee ;  so  if  my  brother  have  a  suit  against  my  nephew  ^Hg  id* 
or  cousin,  yet  it  is  at  my  election  to  maintain  the  cause  16.  '  ' 
of  my  nephew  or  cousin,  though  the  adverse  party  be 
nearer  unto  me  in  blood. 

So  in  challenges  of  juries,  challenge  of  blood  is  as  2f  H.  6. 5. 
good  as  challenge  within  distress,  and  it  is  not  mate-  \^^^%x  ^* 
rial  how  far  off  the  kindred  be,  so  the  pedigree  may 
be  conveyed  in  certainty,  whether  it  be  of  the  half  or 
whole  blood. 

So  if  a  man  menace  me,  that  he  will  imprison  or  Com.  428. 
hurt  the  body  my  father,  or  my  child,  except  I  make  75,^*  ^' 
unto  him  an  obligation,  I  shall  avoid  this  duresse,  as  35  H.  6. 
well  as  if  the  duresse  had  been  to  mine  own  person :  {8h.^6.«i. 
and  yet  if  a  man  menace  me,  by  the  taking  away  or  de-  ^^  ^'  ^-^o. 
struction  of  my  goods,  this  is  no  good  duresse  to  plead :  21  Ed!  4. 
and  the  reason  is,  because  the  law  can  make  me  no  re-  ^^• 
paration  of  that  loss,  and  so  can  it  not  of  the  other.      7Ed.4!fi. 

So  if  a  man  under  the  years  of  twenty-one,  contract  %^^}^' 
for  the  nursing  of  his  lawful  child,  this  contract  is  D.  c«p.  25. 
good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliments  or 
erudition. 

REGULA  XIX. 

Non  impedit  clausula  derogatoria,  quo  minus  ah  tadem 
potestate  res  dissolvantur,  d  quibus  constituuntur. 

Acts  which  are  in  their  nature  revocable,  cannot 
by  strength  of  words  be  fixed  and  perpetuated ;  yet 
men  have  put  in  use  two  means  to  bind  themselves 
from  changing  or  dissolving  that  which  they  have  set 
down,  whereof  the  one  is  clausula  derogatoria^  the 
other  interpositiojuramenti^  whereof  the  former  is  only 
pertinent  to  the  present  purpose. 
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Thia  cloHsula  derogatoriu  is  by  the  coinmoD  prac- 
tical term  called  cUtiaaia  mn  obstante,  and  is  of  two 
sorts,  de  praterito,  et  de  futuro,  the  one  weakening 
and  dis-annulling  any  matter  past  to  the  contrary,  the 
.  other  any  matter  to  come ;  and  this  latter  is  that  only 
whereof  we  speak. 

This  ciaumia  de  turn  obstante  dejitturo,  the  law 
judgeth  to  be  idle  and  of  no  force,  becaiise  it  doth 
deprive  men  of  that  which  of  all  other  things  is  most 
incident  to  human  condition,  and  that  is  alteration  or 
repentance. 

And  therefore  if  I  make  my  will,  and  in  the  end 
tli^Tof  do  add  such  like  clause  [Also  my  will  is,  that 
if  I  shall  revoke  this  present  will,  or  declare  any  new 
will,  except  the  same  shall  be  in  writing,  subscribed 
with  the  hands  of  two  witnesses,  that  such  revocation 
or  new  declaration  shall  be  utterly  void ;  and  by  these 
presents  I  do  declare  the  same  not  to  be  my  will,  but 
this  my  former  will  to  stand,  any  such  pretended  will 
to  the  contrary  notwithstanding],  yet  nevertheless  this 
clause  or  any  the  like  never  so  exactly  penned,  and 
althou^  it  do  restrain  the  revocation  but  in  circum- 
stance and  not  altogether,  is  no  force  or  efficacy  to 
fortify  the  former  will  against  the  second ;  but  I  may 
by  parole  without  writing  repeal  the  same  will,  and 
make  a  new  one. 
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seven  years,  to  repeal  and  determine  die  same  act, 
this  is  a  void  clause,  and  the  same  act  may  be  repealed 
within  the  seven  years ;  and  yet  if  the  parliament 
should  enact  in  the  nature  of  the  ancient  lex  regia^ 
that  there  should  be  no  more  parliaments  held,  but  that 
the  king  should  have  the  authority  of  the  parliament ; 
this  act  v^ere  good  in  law,  quia  potestas  suprema  seip- 
sum  dissolvere  potest,  Ugare  nan  potest :  for  it  is  in 
the  pov^er  of  a  man  to  kill  a  man,  but  it  is  not  in  his 
power  to  save  him  alive,  and  to  restrain  him  from 
breathing  or  feeling ;  so  it  is  in  the  power  of  a  parlia* 
ment  to  extinguish  or  transfer  their  own  authority,  but 
not,  whilst  the  authority  remains  entire  to  restrain  the 
functions  and  exercises  of  the  same  audiority. 

So  in  28  of  K.  H.  VIII.  chap.  17.  there  was  a  sta** 
lute  made,  that  all  acts  that  passed  in  the  minority  of 
kings,  reckoning  the  same  under  the  years  of  twenty-^ 
four,  might  be  annulled  and  revoked  by  their  letters 
patent  when  they  came  to  the  same  years ;  but  this  i4  Ei.  Dy. 
act  in  the  first  of  K.  Ed.  VI.  who  was  then  between  ^^^• 
the  years  often  and  eleven,  cap.  11.  was  repealed, 
and  a  new  law  surrogate  in  place  thereof,  wherein  a 
more  reasonable  liberty  is  given;  and  wherein,  though 
other  laws  are  made  revocable  according  to  the  pro- 
vision of  the  former  law  with  some  new  form  pre- 
scribed, yet  that  very  law  of  revocation,  together  vrith  m, Co.  569 
pardons,  is^  made  irrevocable  and  perpetual,  so  that 
there  is  a  direct  contariety  and  repugnancy  between 
these  two  laws ;  for  if  the  former  stands,  which  maketh 
all  later  laws  during  the  minority  of  kings  revocable 
without  exception  of  any  law  whatsoever,  dien  that 
very  law  of  repeal  is  concluded  in  the  generality,  and 
so  itself  made  revocable  :  on  the  other  side,  that  law 
making  no  doubt  of  the  absolute  repeal  of  the  first 
law,  though  itself  were  made  during  minority,  which 
was  the  very  case  of  the  former  law  in  the  new  pro- 
vision which  it  maketh,  hath  a  precise  exception,  that 
the  law  of  repeal  shall  not  be  repealed. 

But  the  law  is,  that  the  first  law  by  the  imperti- 
nency  of  it  was  void  ab  initio  et  ipso  facto  without 
repeal,  as  if  a  law  were  made,  that  no  new  statute 
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should  be  made  during  seveD  years,  and  the  same  sta- 
tute be  repealed  within  the  seven  years,  if  the  first 
statute  should  be  good,  then  no  repeal  could  be  made 
thereof  within  that  time ;  for  the  law  of  repeal  were 
a  new  taw,  and  that  were  disabled  by  the  former  law ; 
therefore  it  is  void  iu  itself,  and  the  rule  holds,  per- 
petua  lex  est,  nullam  legem  humanam  ac  posUivam 
perpetuam  esse;  et  clausula  qua:  abfogatiomm  excludU 
initio  non  valet. 

Neither  is  the  difference  of  the  civil  law  so  reason- 
able as  colourable,  for  they  distinguish  and  say  that  a 
derogatoiy  clause  is  good  to  disable  any  later  act,  ex- 
cept you  revoke  the  same  clause  before  you  proceed 
to  establish  any  later  disposition  or  declaration ;  for 
they  say,  that  clausula  derogatoria  ad  alias  sequenles 
voluntates  posita  in  testamenlo,  viz.  si  testator  dicat 
quod  si  contigerit  eum  facere  aliud  testametUum  non 
vult  illud  vaUre,  operatur  quod  sequens  dispositio  ab 
ilia  clausula  reguletur,  et  per  consequens  quod  se- 
quens dispositio  ducatur  sine  voluntate,  et  sic  quod 
non  sit  attendatdum.  The  sense  is,  that  where  a 
former  will  is  made,  and  after  a  later  will,  the  reason 
why,  without  an  express  revocation  of  the  former 
will,  it  is  by  implication  revoked,  is  because  of  the 
repugnancy  between  the  disposition  of  the  former  and 
the  later. 
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REGULA    XX. 

Actus  inceptus,  cujus  perfectio  pendet  ex  voluntate 
partium^  revocari  potest ;  si  auteni  pendet  ex  vo^ 
htntate  tertue  persona^  vel  er  contingenti,  revocari 
non  potest. 

In  acts  which  are  fully  executed  and  consummate, 
the  law  makes  this  difference,  that  if  the  first  parties 
have  put  it  in  the  power  of  a  third  person,  or  of  a 
contingency,  to  give  a  perfection  to  their  arts,  then 
they  have  put  it  out  of  their  own  reach  and  liberty ; 
and  therefore  there  is  no  reason  they  should  revoke 
them :  but  if  the  consummation  depend  upon  the 
same  consent,  which  was  the  inception,  then  the  law 
accountetir  it  in  vain  to  restrain  them  from  revoking 
of  it ;  for  as  they  may  frustrate  it  by  omission  and 
nmfdsance^  at  a  certain  time,  or  in  a  certain  sort  or 
circumstance,  so  the  law  permitteth  them  to  dissolve 
it  by  an  express  consent  before  that  time,  or  without 
that  circumstance. 

Therefore  if  two  exchange  land  by  deed,  or  without  f.  n.  Br. 
deed,  and  neither  enter,  mis  may  make  a  revocation  ^'^7' 
or  dksolution  of  the  same  exchange  by  mutual  con- 15, 14^ 
sent,  so  it  be  by  deed,  but  not  by  parole ;  for  as  much 
as  the  making  of  an  exchange  needeth  no  deed,  be- 
cause it  is  to  be  perfected  by  entry,  which  is  a  cere- 
mony notorious  in  the  nature  of  livery ;  but  it  cannot 
be  dissolved  but  by  deed,  because  it  dischargeth  that 
which  is  but  title. 

So  if  1  cflttbcsct  with  I.  D.  that  if  he  lay  me  into  my  55  Eiis. 

cellar  three  tons  of  wine  before  Mich,  that  I  will  bring 

\o  his  gamer  twenty  quarters  of  wheat  before  Christ* 

before  eithqr  of  mese  days  the  parties  may  by  as- 

dissolve  the  contract ;  but  after  the  first  day  diere 

m  perfection  given  to  the  contract  by  action  on  the 

le  side,  and  they  may  make  cross  releases  by  deed  or 

firok,  but  never  dissolve  the  contract ;  for  there  is  a 

^Bfisence  between  dissolving  the  contract,  and  release 

^fjmrrenc''^  -^^  Ac  thing  contracted  for:  as  if  lessee 

I     iktwoity  y      s  make  a  lease  for  ten  years,  and  after 
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he  take  a  new  lease  for  Bve  years,  he  is  in.only  of  his 
lease  for  five  years,  and  yet  this  cannot  inure  by  way 
of  surrender :  for  a  petty  lease  derived  out  of  a  greater 
cannot  be  surrendered  back  again,  but  it  iaurcth  only 
by  dissolution  of  contract;  for  a  lease  of  land  is  but  a 
contract  executory  from  time  to  time  of  the  profits  of 
the  land,  to  arise  as  a  man  may  sell  his  com  or  his 
tithe  to  spring  or  to  be  perceived  for  divers  future 
years. 

But  to  return  from  our  digression :  on  the  other  side,   ■ 

if  I  contract  with  you  for  cloth  at  such  a  price  as  I.  S. 

shall  name ;  there  if  I.  S.  refuse  to  name,  the  contract 

is  void ;  but  the  parties  cannot  discharge  it,  because 

they  have  put  it  in  the  power  of  the  third  person  to 

perfect 

II H.  7.         So  if  I  grant  my  reversion,  though  this  be  an  im- 

«  R.  s.      perfect  act  before  attumment ;  3^1  because  the  attura- 

F.  «ttarii-    ment  is  the  act  of  a  stranger,  diis  is  not  simply  revo- 

nKnt>  o-  111         t  1  ■  •  ■      1  1 

cable,  but  by  a  policy  or  circumstance  in  law,  as  by 

levying  a  fine,  or- making  a  bai^ain  and  sale,  or  the 

like. 
31  Ed.  1.        So  if  I  present  a  clerk  to  the  Bishop,  now  can  I  not 
lop. ^85    '^^o'^c  ^^  presentation,  because  I  have  put  it  out  of 
i*^.4.a.  myself,  that  is,  in  the  Bishop,  by  admissus,  to  perfect 
wEd!^:  niy  act  begun. 

Tlic  saiiHi  difference  appeareth  in  nominations  and 

elections:  a-s  if  I  e   "    "'  ~  "    ~ 
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REGULA    XXL 

Clausula  vel  dispositio  imttilis  per  prasumptiomm  vel 
causam  remotamy  ea:  post  facto  nonfuicitur. 

Clausula  vel  dispositio  inutilis  are  said,  when  the 
act  or  the  words  do  work  or  express  no  more  than  law 
by  intendment  would  have  supplied ;  and  therefore 
the  doubling  or  iterating  of  that  and  no  more,  which 
the  conceit  of  the  law  doth  in  a  sort  prevent  and  pre- 
occupate,  is  reputed  nugation,  and  is  not  supported 
and  made  of  substance  either  by  a  foreign  intendm^it 
of  some  purpose,  in  regard  whereof  it  might  be  mate- 
rial, nor  upon  any  cause  or  miatter  emerging  after- 
ward, which  may  induce  an  operation  of  those  idle 
words  or  acts. 

And  thefrefore  if  a  man  devise  land  at  this  day  to  3«h.8. 
his  son  and  heir,  this  is  a  void  devise,  because  the  dis-  rTJ.  '^  ^ 
position  of  law  did  cast  the  same  upon  the  heir  by  ^-  dwiiei 
descent ;  and  yet  if  it  be  knight's  service  land,  and  the 
heir  within  age,  if  he  take  by  the  devise,  he  shall  have 
two  parts  of  the  profits  to  his  own  use,  and  the  guar- 
dian shall  have  benefit  but  of  the  third ;  but  if  a  man       . 
devise  land  to  his  two  daughters,  having  no  sons,  then 
the  devise  is  good,  because  he  doth  alter  the  disposi- 
tion of  the  law ;  for  by  the  law  they  should  take  in 
coparcenary,  but  by  the  devise  they  shall  take  jointly ; 
and  this  is  not  any  foreign  collateral  purpose,  but  in 
point  of  taking  of  estate. 

So  if  a  man  make  a  feoffment  in  fee  to  the  use  of  ^H.8. 
his  last  will  and  testament,  these  words  of  special  ^'^^' 
limitation  are  void,  and  the  law  reserveth  the  ancient 
use  to  the  feoffer  and  his  heirs ;  and  yet  if  the  words 
might  stand,  them  should  it  be  authority  by  his  will  to 
declare  and  appoint  uses,  and  then  though  it  were 
knight's  service  land,  he  might  dispose  the  whole. 
As  if  a  man  make  a  feoffment  in  fee,  to  the  use  of  the 
will  and  testament  of  a  stranger,  there  the  strai^r 
may  declare  a  use  of  the  whole  by  his  will,  notwith- 
standing it  be  knight's  service  land ;  but  the  reason  of 
the  principal  case  is,  because  uses  before  the  statute  of 

f2 
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21  were  to  have  been  disposed  by  wilt,  aiid  therefore 
before  that  statute  a  use  limited  in  the  form  aforesaid, 
was  but  a  frivolous  limitation,  in  regard  that  the  old 
19  H,  8.  use  which  the  law  reserved  was  deviseable ;  and  the 
s'Ed.!.  e.  statute  of  27  altereth  not  the  law,  as  to  the  creating 
and  limiting  of  any  Use,  and  therefore  after  that  sta- 
tute, and  before  the  statute  of  wills,  when  no  lands 
could  have  been  devised,  yet  it  was  a  void  limitation 
as  before,  and  so  continueth  to  this  day. 

But  if  I  make  a  feoffment  in  fee  to  the  use  of  my 

last  will  and  testament,  thereby  to  declare  any  estate 

tail  and  no  greater  estate,  and  after  my  death,  and 

after  such  estate  declared  shall  expire,  or  in  default  of 

19H.B.     such  declaration  then  to  the  use  of  I.  S.  and  his  heirs, 

AEd.4.8.  this  is  a  good  limitation;  andl  may  by  my  will  declare 

a  use  of  the  whole  land  to  a  stranger,  though  it  be 

held  in  knight's  service,  and  yet  I  have  an  estate  in 

fee  simple  by  virtue  of  the  old  use  during  life, 

3SH.B.         So  if  I  make  a  feofiment  in  fee  to  the  use  of  my 

M  U-'s.  8.  right  heirs,  this  is  a  void  limitation,  and  the  use  re- 

i>y>  served  by  the  law  doth  take  place :  and  yet  if  the 

D_. '      '  limitation  should  be  good  the  heir  should  come  in  by 

way  of  purchase,  who  otherwise  cometh  inbydescent; 

but  this  is  but  a  circumstance  which  the  law  respect- 

eth  not,  as  was  proved  before. 

10  El.  IT*.      But  if  I  make  a  ffoffineut  in  fee  lo  the  use  of  my 
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the  intendment  is  remote.    But  if  baron  and  feme  be,  i4  h.  8. 5. 
and  they  join  in  a  fine  of  the  feme's  lands,  and  express  E^wne. 
a  use  to  the  husband  and  wife  and  their  heirs ;  this  ^  ^-  *.  8. 
limitation  shall  give  a  joint  estate  by  entierties  to  them  n.  '  ^ 
both,  because  the  intendment  of  law  would  have  con- 
veyed the  use  to  the  feme  alone.     And  thus  much 
touching  foreign  intendments. 

For  matter  ex  post  facto j  if  a  lease  for  life  be  made 
to  two,  and  the  survivor  of  them,  and  they  after  make 
partition:  now  these  words  [and  to  the  survivor  of30Aff.8. 
them]  should  seem  to  carry  purpose  as  a  limitation^  piS'ie. 
that  either  of  them  should  be  stated  in  his  part  for  both  ^  h.  8. 46. 
their  lives  severally ;  but  yet  the  law  at  the  first  con-  ^^  ^'  ^^' 
strueth  the  words  but  words  of  dilating  to  describe  a 
joint  estate ;  but  if  one  of  them  die  after  partition, 
there  shall  be  no  occupant,  but  his  part  shall  revert. 

So  if  a  man  grant  a  rent  charge  out  of  ten  acres, 
and  grant  farther  that  the  whole  rent  shall  issue  out  of 
every  acre,  and  distress  accordingly,  and  afterwards 
the  grantee  •purchase  an  acre ;  now  this  clause  shall 
seem  to  be  material  to  uphold  the  whole  rent ;  but 
yet  nevertheless  the  law  at  first  accepteth  of  these 
words  but  as  words  of  explanation,  and  then  notwith- 
standing the  whole  rent  is  extinct. 

So  if  a  gift  in  tail  be  made  upon  condition,  that  if  4  Ed.  6. 
tenant  in  tail  die  without  issue,  it  shall  be  lawful  for  2^  h.  8. 6. 
the  donor  to  enter ;  and  the  donee  discontinue  and  die 
without  issue :  now  this  condition  should  seem  mate- 
rial to  give  him  benefit  of  entry,  but  because  it  did  at 
the  first  limit  the  estate  according  to  the  limitation  in 
law,  it  worketh  nothing  upon  this  matter  emergent 
afterward. 

So  if  a  gift  in  tail  be  made  of  lands  held  in  knight's 
service  with  an  express  reservation  of  the  same  service, 
whereby  the  land  is  held  over,  and  the  gift  is  with  ««  Am. 
warranty,  and  the  land  is  evicted,  and  other  land  re-  **  •'^'* 
covered  in  value  against  the  donor,  held  in  socage, 
now  the  tenure  which  the  law  makes  between  the 
donor  and  donee  shall  be  in  socage,  not  in  knight's 
service,  because  the  first  reservation  was  according  to 
the  ovelty  of  service,  which  was  no  more  than  the  Taw 
would  have  reserved. 
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Bat  if  a  gift  in  tail  had  been  made  of  lands  held  in 
socage  with  a  reservation  of  knight's  serrice  tenare, 
and  with  warranty,  then,  because  the  intendment  of 
law  is  altered,  the  new  land  shall  be  held  by  the  same 
service  the  lost  land  was,  without  any  regard  at  all  to 
the  tenure  paramount:  and  thus  much  of  matter  es 
post  facto. 

lliis  rule  faileth  where  as  the  law  saith  as  much  as 
the  party,  but  upon  foreign  matter  not  pregnant  and 
appearing  upon  the  same  act  or  conveyance,  as  if  les- 
see for  life  be,  and  he  lets  for  twenty  years,  if  he  live 
so  long;  this  limitation  [if  he  live  so  long]  is  no  more 
than  the  law  saith,  but  it  doth  not  appear  upon  the 
Same  conveyance  or  act,  that  tliis  limitation  is  nuga- 
tory, but  it  is  foreign  matter  in  respect  of  the  truth 
of  the  state  whence  the  lease  is  derived ;  and  there- 
fore if  lessee  for  life  make  a  feoffinent  in  fee,  yet  the 
state  of  the  lessee  for  years  is  not  enlai^ed  against  the 
feoffee  ;  otherwise  had  it  been  if  such  limitation  had 
not  been,  but  that  it  had  been  left  only  tothe  law. 

So  if  tenant  after  possibility  make  a  lease  for  years, 
and  the  donor  confirms  to  the  lessee  to  hold  without 
impeachment  of  waste  during  the  life  of  tenant  in 
tail,  this  is  no  more  than  the  law  saith;  but  the  pri- 
vilege of  tenant  after  possibility  is  foreign  matter,  as 
to  the  lease  and  confirmation :  and  therefore  if  tenant 
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ranee  of  the  law,  and  ex  consueiudiae  clerioontm^ 
upon  observing  of  a  comifion  form,  and  not  upon  piv- 
pose  or  meaning,  and  therefore  whether  by  particular 
and  precise  words  a  man  may  not  control  the  intend- 
ment of  the  law. 

To  this  I  answer,  that  no  precise  nor  express  words 
will  control  this  intendment  of  law ;  but  as  the  general 
words  are  void,  because  they  say  that  which  the  law 
saith ;  and  so  are  thought  to  be  against  the  law :  and 
therefore  if  I  devise  my  land  being  knight's  service 
tenure  to  my  heir,  and  express  my  intention  to  be, 
that  the  one  part  should  descend  to  him  as  the  third 
part  appointed  by  the  statute,  and  the  other  he  shall 
take  by  devise  to  his  own  use ;  yet  this  is  void :  for  the 
law  saith,  he  is  in  by  descent  of  the  whole,  and  I  say 
he  shall  be  in  by  devise,  which  is  against  the  law. 

But  if  I  make  a  gift  in  tail,  and  say  upon  condition, 
that  if  tenant  in  tail  discontinue  and  after  die  without 
issue,  it  shall  be  lawftil  for  me  to  enter ;  this  is  a  good 
clause  to  make  a  condition,  because  it  is  but  in  one 
case,  and  doth  not  cross  the  law  generally :  for  if  the 
tenant  in  tail  in  that  case  be  disseised,  and  a  descent 
cast,  and  die  without  issue,  I  that  am  the  donor  shall 
not  enter. 

But  if  the  clause  had  been  provided,  that  if  tenant 
in  tail  discontinue,  or  su&r  a  descent,  or  do  any  other 
act  whatsoever,  that  aft^r  his  death  without  issue  it 
shall  be  lawftil  for  me  to  enter :  now  this  is  a  void 
condition,  for  it  importeth  a  repugnancy  to  law ;  as  if 
I  would  over-rule  that  where  the  law  saith  I  am  put 
to  my  action,  1  nevertheless  will  reserve  to  myself  an 
entry. 

REGULA  XXII. 

Nofi  vtdetur  consensum  retinuisse  si  quis  cr  prcescripto 

minantis  aliquid  immtttavit. 

Although  choice  and  election  be  a  badge  of  con- 
sent, yet  if  the  first  ground  of  the  act  be  duress,  the 
law  will  not  construe  that  the  duress  doth  determine, 
if  the  party  duressed  do  make  any  motion  or  offer. 
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Therefore  if  a  par^  menace  me,  except  I  make  unto 
him  a  bond  of  40/.  and  I  telt  him  that  1  wiU  not  do  it, 
but  I  will  make  unto  him  a  bond  of  20/.  the  law  shall 
not  expound  this  bond  to  be  volimtary ,  but  shall  rather 
make  construction  that  my  mind  and  courage  is  not  to 
enter  into  the  greater  bond  for  any  menace,  and  yet 
that  I  enter  by  compulsion  notwithstanding  into  the 
lesser. 

But  if  I  will  draw  any  consideration  to  myself,  as  if 
I  had  said,  I  will  enter  into  your  bond  of  40/.  if  you 
will  deliver  me  that  piece  of  plate,  now  the  duress  is 
dischai^^ ;  and  yet  if  it  had  been  moved  from  the 
duressor,  who  had  said  at  the  first,  You  shall  take  this 
piece  of  plate,  and  make  me  a  bond  of  40/,  now  the 
gift  of  the  plate  had  been  good,  and  yet  the  bond  shall 
be  avoided  by  duress. 

REGULA  XXin. 

Licita  bene  miscerUur,  formula  nisi  Juris  obstet. 

Th  £  law  giveth  that  favour  to  lawful  acts,  that  al- 
though they  be  executed  by  several  authorities,  yet 
the  whole  act  is  good. 

As  when  tenant  for  life  is  the  remainder  in  fee,  and 
they  join  in  a  livery  by  deed  or  without,  this  is  one 
good  entire  livery  drawn  from  them  both,  and  doth  not 
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So  if  tenant  in  tail  be  at  this  day,  and  he  make  a 
leaise  for  three  lives,  and  his  own,  this  is  a  good  leasee 
and  warranted  by  the  statute  of  32  H.  Vtll.  and  yet 
it  is  good  in  part  by  the  authority  which  tenant  in  tail 
hath  by  the  common  law,  that  is,  for  his  own  life,  and 
in  part  by  the  authority  which  he  hath  by  the  statute, 
that  is,  for  the  other  three  lives. 

So  if  a  man,  seized  of  lands  deviseable  by  custom 
and  of  other  land  held  in  knight's  service,  devise  all 
his  landb,  this  is  a  good  devise  of  all  the  land  custo- 
mary by  the  common  law,  and  of  two  parts  of  the 
other  land  by  the  statutes. 

So  in  the  star  chamber  a  sentence  may  be  good, 
grounded  in  part  upon  the  authority  given  the  court 
by  the  statute  of  3  H.  VII.  and  in  part  upon  that  an- 
cient authority  which  the  court  hath  by  the  common 
law,  and  so  upon  several  commissions. 

But  if  there  be  any  form  which  the  law  appointeth 
to  be  observed,  which  cannot  agree  with  the  diversi- 
ties of  authorities,  then  this  rule  faileth. 

And  if  three  coparceners  be,  and  one  of  them  alien 
her  purparty,  the  feoffee  and  one  of  the  sisters  cannot  vide 
join  in  a  writ  fifejoflrfyiic/ewfiftf,  because  it  behoveth"*"*- 
the  feoffee  to  mention  the  statute  in  his  writ. 

REGULA  XXIV. 

PrcEsentia  corporis  tollit  erroi^em  nominisy  et  Veritas 
nominis  tollit  errorem  demonstrationis. 

There  be  three  degrees  of  certainty. 

1.  Presence. 

2.  Name. 

3.  Demonstration  or  reference. 

Whereof  the  presence  the  law  holdeth  of  greatest 
dignity,  the  name  in  the  second  degree,  and  the  de- 
monstration or  reference  in  the  lowest,  and  always  the 
error  or  falsity  in  the  less  worthy. 

And  therefore  if  I  give  a  horse  to  I.  D.  being  pre- 
sent, and  say  unto  him,  I.  S.  take  this ;  this  is  a  good 
giflt,^  notwithstanding  I  call  him  by  a  wrong  name; 
but  «o  had  it  not  been  if  I  had  delivered  him  to  a 
stranger  to  the  use  of  I.  S.  where  I  meanf  I.  D. 
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So  if  I  say  unto  I.  S.  Here  I  give  you  my  ring- with 
the  ruby,  and  deliver  it  with  my  hand,  and  the  ring 
bear  a  diamond  and  no  ruby,  this  is  a  good  gift  not- 
withstanding I  name  it  amiss. 

So  had  it  been  if  by  word  or  writing,  without  the  de- 
livery of  the  thing  itself,  I  had  given  the  ring  with  the 
ruby,  although  1  had  no  such,  but  only  one  with  a 
diamond  which  I  meant,  yet  it  would  have  passed. 

So  if  J  by  deed  grant  unto  you,  by  general  words, 
all  the  lands  that  the  king  hath  passed  unlo  me  by 
letters  patent  dated  10  May,  unto  this  present  inden- 
ture annexed,  and  the  patent  annexed  have  date  10 
July,  yet  if  it  be  proved  that  that  was  tlie  true  patent 
annexed,  the  presence  of  the  patent  maketh  the  error 
of  the  date  recited  not  material;  yet  if  no  patent  had 
been  annexed,  and  there  had  been  also  no  other  cer- 
tainty given,  isut  the  reference  of  the  patent,  the  date 
whereof  was  mis-recited,  although  I  had  no  other  pa- 
tent ever  of  the  king,  yet  nothing  would  have  passed. 

Like  law  is  it,  but  more  doubtfiil,  where  there  is 
□ot  a  presence,  but  a  kind  of  representation,  which  is 
less  worthy  than  a  presence,  and  yet  more  worthy 
than  a  name  or  reference. 

As  if  I  covenant  with  my  ward,  that  I  will  tender 
unto  him  no  other  marriage,  than  the  gentlewoman 
whose  picture  I  delivered  him,  and  that  picture  liatli 
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which  the  kmg  hath  gianted  me  hy  his  letteis  p»* 
tent,  fuamm  tenor  seqmtur  in  hac  vtrbOj  eic,  and 
there  be  some  mistaking  in  the  recital  and  Tariance 
from  the  original  patent,  although  it  be  in  a  point 
material,  yet  the  representation  of  this  whole  patent 
shall  be  as  the  annexing  of  the  tme  patent,  and  the 
grant  shall  not  be  void  hy  this  Tariance. 

Now  for  the  seomd  part  of  this  role,  touching  the 
name  and  the  reference,  for  the  explaining  thareof,  it 
must  be  noted  what  things  somid  in  demonstration  or 
addition :  as  first  in  lands,  the  greatest  certainty  is^ 
where  the  land  hath  a  name  proper,  as  ''  the  manor  of 
"  Dale,  Grandfield,"  etc.  the  next  is  equal  to  that, 
when  the  land  is  set  forth  by  bounds  and  abuttals,  as 
^^  a  close  of  pasture  bounding  on  the  east  part  upon 
'^  Emsden-wood,  on  the  south  upon,"  etc.  It  is  also 
a  sufficient  name  to  lay-  the  general  boundary,  that  is, 
some  place  of  larger  precinct,  if  there  be  no  other  land 
to  pass  in  the  same  precinct,  as  "  all  my  lands  in  Dale, 
"  my  tenem^it  in  St  Dunstan's  parish,"  etc. 

A  farther  sort  of  denomination  is  to  name  lands  by 
the  attendancy  they  have  to  other  lands  more  notori- 
ous, as  "  parcel  of  my  manor  of  D.  belonging  to  such 
**  a  college  Ij^ng  upon  Thames  banL" 

All  these  things  are  notes  found  in  denomination 
of  lands,  because  they  be  signs  local,  and  therefore  of 
property  to  signify  and  name  a  place :  but  those  notes 
that  sound  only  in  demonstration  and  addition,  are 
such  as  are  but  transitory  and  accidental  to  the  nature 
of  the  place. 

As  fnodo  in  tentira  et  occupatione  of  the  proprie- 
tary, tenure  or  possession  is  but  a  thing  transitory  in 
respect  of  land;  Generdtio  venit,  generatio  migraty 
terra  autem  manet  in  atemum. 

So  likewise  matter  of  conveyance,  title,  or  instru- 
ment. 

As,  qtuB  perquisivi  de  I.  D.  qu(B  descendebant  a  I. 
N.  patre  meo,  or  in  prcedicta  indentura  dimissionis, 
or  in  pradictis  Uteris  patentibus  specificat' 

So  likewise,  continent  per  {estimationem  20  ocraSy 
or  if  per  astimationeni  be  left  out,  all  is  one,  for  it  is 
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understood,  and  this  matter  of  measure,  although  it 
seem  local,  yet  it  is  indeed  but  opinion  and  observa- 
tion of  men. 

The  distinction  being  made,  the  rule  is  to  be  ex- 
amined by  it 

Therefore  if  I  grant  my  close  called  Dale  in  the 
parish  of  Hujst,  in  the  county  of  Southampton,  and 
the  parish  likewise  extendeth  into  the  county  of  Berk- 
shire, and  the  whole  close  of  Dale  lieth  in  the  county 
of  Berkshire;  yet  because  the  parcel  is  especially 
named,  the  falsity  of  the  addition  hurteth  not,  and  yet 
this  addition  is  found  in  name,  but,  as  it  was  said,  it 
was  less  worthy  than  a  proper  name. 

So  if  I  grant  tenemmtum  meum,  or  omnia  tene- 

menta  mea,  for  the  universal  and  indefinite  to  this 

purpose  are  all  one,  in  parockia  Sancti  Butolpki  er- 

tra  Atdgate,  where  the  verity  is  eo'tra  Bishopsgate, 

in  tenura  GuiUelmi,  which  is  true,  yet  this  grant  is 

void,  because  that  which  sounds  in  denomination  is 

false,  which  is  the  more  worthy ;  and  that  which  sounds 

in  addition  is  true,  which  is  the  less  ;*  and  though 

in  tenura  Guilitlmi,  which  is  true,  had  been  first 

placed,  yet  it  had  been  all  one. 

ids  lb.         But  if  I  CTant  tenementum  maim  quodperquisivi 

iri.1!(    de  R.  C.  in  Dale,  where  the  truth  was  TV  C.  and  I 

»■  CM  icj  liave  no  other  tenements  in  P.  but  one,  this  grant  i; 
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places,  the  proper  name  of  eveiy  one  is  in  cotainty 
worthiest :  next  are  such  appellations  as  are  fibced  to 
his  person,  or  at  least  of  continuance,  as,  son  of  such 
a  man,  wife  of  such  a  husband ;  or  addition  of  office, 
as,  clerk  of  such  a  court,  etc.  and  the  third  are  actions 
or  accidents,  which  sound  no  way  in  2q)pellation  or 
name,  but  only  in  circumstance,  which  are  less  wor- 
thy, although  they  may  have  a  proper  particular  refer- 
ence to  the  intention  of  the  grant 

And  therefore  if  an  obligation  be  made  to  /.  S. 
Jilio  et  hcBredi  G.  S.  where  indeed  he  is  a  bastard, 
yet  this  obligation  is  good. 

So  if  I  grant  land  Episcopo  nunc  Landinensij  qui 
me  erudivU  in  pueritia  this  is  a  good  grants  although 
he  never  instructed  me. 

But  e  conversOy  if  I  grant  land  to  I.  S.  Jilio  et  ha- 
redi  G.  S.  and  it  be  true  that  he  is  son  and  heir  unto 
G.  S.  but  his  name  is  Thomas,  this  is  a  void  grant 

Or  if  in  the  former  grant  it  was  the  Bishop  of  Can- 
terbury who  taught  me  in  my  childhood,  yet  shall  it 
be  good,  as  was  said,  to  the  Bishop  of  London,  and 
not  to  the  Bishop  of  Canterbury. 

The  same  rule  holdeth  of  denomination  of  times, 
which  are  such  a  day  of  the  month,  such  a  day  .of  the 
week,  such  a  Saint's  day  or  eve,  to-day,  to-morrow ; 
these  are  names  of  times. 

But  the  day  that  I  was  bom,  the  day  that  I  was 
married ;  these  are  but  circumstances  and  addition  of 
times. 

And  therefore  if  I  bind  myself  to  do  some  personal 
attendance  upon  you  upon  Innocents  day,  being  the 
day  of  your  birth,  and  you  were  not  bom  that  day, 
yet  shall  I  attend. 

There  rest  two  questions  of  difficulty  yet  upon  this 
rule,  first,  Of  such  things  whereof  men  take  not  so 
much  note  as  that  they  shall  fail  of  this  distinction  of 
name  and  addition. 

As, "  my  box  of  ivory  lying  in  my  study  sealed  up 
"  with  my  seal  of  arms ;  my  suit  of  arras  with  the 
"  story  of  the  nativity  and  passion :"  of  such  things 
there  can  be  no  name,  but  all  is  of  description,  and  of 
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circumstance,  and  of  these  I  hold  the  law  to  be,  that 
precue  truth  of  all  recited  circuiOBtanoes  is  not  re- 
quired. 

But  in  >uch  things  ex  snultttudine  sigfwrum  cotli- 
gitur  idetttUas  vera,  therefore  though  ray  box  were 
not  sealed,  and  althourfi  the  arras  had  the  story  of 
tlie  nativity,  and  not  of  the  passion,  if  I  had  no  other 
box,  nor  no  other  suit,  the  gifts  are  good ;  and  there 
is  certainty  sufficient,  for  the  law  doth  not  expect  a 
precise  description  of  such  things  as  have  no  certain 
denomination. 

Secondly,  Of  such  things  as  do  admit  the  distinc- 
tion of  name  and  addition,  but  the  notes  fall  out  to 
be  of  equal  dignity  all  of  name  or  addition. 

As,  prala  mea  jiucta  commumm  fossam  in  D. 
whereof  the  one  is  true,  the  other  false ;  or  tenemen- 
tum  meum  in  tenura  GuUielmi,  quod  perquisivi  de  R. ' 
C.  in  priEdict'  indent'  specificat  \  whereof  one  is 
true,  and  two  are  false  ;  or  two  are  true,  and  one  false, 

So  ad  curiam  quam  tenebat  die  Mercurii  tertio 
die  Martii,  whereof  the  one  is  true,  the  other  false. 

In  these  cases  the  former  rule,  ex  muUitudine  sig- 

norum,  etc.  holdeth  not ;  neither  is  the  placing  of  the 

f^i^  or  verity  Brst  or  last  material,  but  all  must  be 

«  true,  or  else  the  grant  is  void ;  always  understood, 

that   if  you  can  reconcile  all  tlie  words,  aiid  make  no 
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REGULA  XXV. 

Ambiguitas  verhorum  laiem  vtryicaimme  smffktmr; 
nam  quod  tr  facto  orkur  ambigmmm  im  i/kaiiamt 
facti  totlkur. 

There  be  two  sorts  of  ambiguities  of  wwda*  tbe 
one  is  ambigmias  paiens,  and  die  odbo*  iMtma,  Pa- 
tens  is  that  which  appears  to  be  ambigiioos  upon  the 
deed  or  instrumait :  UUens  is  that  whidi  seemelh  cer- 
tain and  without  ambiguitj,  lor  any  thing  dtttap^ 
peareth  upon  the  deed  or  instraiDi^it ;  but  thse  0 
some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity. 

AmbiguUas  patens  b  never  holpen  by  aT^noit, 
and  the  reason  is,  because  the  law  will  not  couple  amd 
mingle  matter  of  specialty,  which  is  of  the  h^^ier  ac- 
count ,  with  matter  of  aTcnn^it,  which  is  of  infierior 
account  in  law ;  for  that  were  to  make  aU^deeds  hoi- 
low,  and  subject  to  aTerments,  and  so  in  dSEect,  thai 
to  pass  without  deed,  which  the  law  appraitelh  ^laD 
not  pass  but  by  deed. 

Therefore  if  a  man  give  land  to  /.  D.  ei  I,  Sl  ei 
hipredibus^  and  do  not  limit  to  whether  of  their  heos,  it 
shall  not  be  supplied  by  aTcrmait  to  whether  of  them 
the  intention  was  the  inheritance  should  be  Iimrfed 

So  if  a  man  give  land  in  tail,  though  it  be  by  wiD^ 
the  ronainder  in  tail,  and  add  a  proviso  in  this  Htan- 
ner  :  Provided  that  if  he,  or  they,  or  any  of  them  do 
any,  etc.  according  to  the  usual  clauses  of  perpetuities, 
it  cannot  be  averred  upon  the  ambiguities  of  the  reler- 
ence  of  this  clause,  that  the  intent  of  the  devisor  was, 
that  the  restraint  should  go  only  to  him  in  the  re- 
mainder, and  the  heirs  of  his  body ;  and  thatthe  ten- 
ant in  tail  in  possession  was  meant  to  be  at  large. 

Of  these  infinite  cases  mi^t  be  put,  for  it  hold^ 
generally  that  all  ambiguity  of  words  by  matter 
within  the  deed,  and  not  out  of  the  deed,  shall  be 
holpen  by  construction,  or  in  some  case  by  election, 
but  never  by  averment,  but  rather  shall  make  the 
deed  void  for  uncertainty. 
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But  if  it  be  ambiguitas  latem,  then  otherwise  it  is: 
as  if  I  grant  my  manor  of  S.  to  I.  F.  and  bis  heirs, 
here  appeareth  no  ambigui^  at  all ;  but  if  the  truth 
be,  that  I  have  the  manors  both  of  South  S.  and 
North  S.  this  ambigui^  is  matter  in  fact;  and  there- 
fore it  shall  be  holpen  by  averment,  whether  of  them 
was  that  the  party  intended  should  pass. 

So  if  I  set  forth  my  land  by  quantity,  then  it  shall 
be  supplied  by  election,  and  not  averment. 

As  if  I  grant  ten  acres  of  wood  in  sale,  where  I  have 
an  hundred  acres,  whether  I  say  it  in  my  deed  or  no, 
that  I  grant  out  of  my  hundred  acres,  yet  here  shall 
be  «a  election  in  the  grantee,  which  ten  he  will  take. 

And  the  reason  is  plain,  for  the  presumption  of  the 
law  is,  where  the  thing  is  only  nominated  by  quantity, 
that  the  parties  had  indiiferent  intentions  which  should 
be  taken,  and  there  being  no  cause  to  help  the  uncer- 
tainty by  intention,  it  shall  be  holpen  by  election. 

But  in  the  former  case  the  difference  holdeth, 
where  it  is  expressed,  and  where  not;  for  if  1  recite, 
Whereas  I  am  seised  of  the  manor  of  North  S.  and 
South  S.  I  lease  unto  you  unum  matierium  de  S.  there 
it  is  clearly  an  election.  So  if  I  recite,  Wbereas  I 
have  two  tenements  in  St  Dunstan's  I  lease  unto  you 
unum  tenemenlum,  there  it  is  an  election,  not  aver- 
ment of  intention,  except  the  intent  were  of  an  elec- 
tion.  which  may  be  specially  averred. 
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the  words^  but  so  it  is  not  in  vmmee;  mi  tbescdoR; 
the  aTennent  must  be  of  Batter,  tkat  6&  ea^ae 
quantity,  and  not  intentioii. 

A&  to  say,  of  the  piecinct  of  Qxfbid,  and  oT  ti^ 
Uniyersity  of  Oxford,  is  one  and  tlie  sanie,  and  scat 
to  say  that  the  intentioQ  of  the  parties  was,  that  the 
grant  should  be  to  duist-Ckuidi  in  that  Vrtm&sttg 
of  Qx&rd. 


VOL.  IV.  O 


USE  OF  THE  LAW ; 

PRESERVATION 

PERSOKS,  GOODS,  AND  GOOD  NAMES. 


■Hi.  Of.  of  The  use  of  the  law  consisteth  principally  in  these 
wbociBii  three  things : 

JJ^^       I.  To  secure  men's  persons  from  death  and  vio- 
lence. 

II.  To  dispose  the  proper^  of  their  goods  and 
lands. 

III.  For  preservation  of  their  good  names  from 
shame  and  infamy. 

SBntj<»        For  safety  of  persons,  the  law  provideth  that  any 
p^.       man  standing  in  fear  of  another  may  take  his  oath  be- 
before  a  justice  of  peace,  that  he  standeth  in  fear  of 
his  life,  and  the  justice  shall  compel  the  other  to  be 
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pounded  withal,  yet  the  king  is  to  puniaii  the  dBkaot 
by  indictment  or  presentment  of  a  bwftil  inqiKst 
and  trial  of  the  offender  belore  compeyent  jw^es^; 
whereupon  being  found  gniltT,  he  is  to  fii&r  dotli, 
and  to  lose  his  lands  and  goods. 

If  one  kill  another  opon  a  sodden  quaiidL  tliB  » 
manslaughter,  for  which  die  offender  mist  die.  ex* 
cq)t  he  can  read ;  and  if  he  can  read,  yet  nnttke  lose 
Us  goods,  bat  no  lands. 

And  if  a  man  kin  anodier  in  his  owi 
shall  not  lose  his  life,  nor  his  faoids,  bat  he 
his  goods,  except  the  pai^  slain  did 
him,  to  kill,  rob,  or  tiocMe  him  bf  die  hiehww 
side,  or  in  his  own  house,  and  dien  he  diafi  kae 
nothing. 

And  if  a  man  kill  himself  aO  his  goods  and  dot- 
tels  are  forfeited,  but  no  lands. 

If  a  man  kill  another  by  misfertmift,  as  shooting' an 
arrow  at  a  bntt  or  mark,  or  castii^  a  slooe  over  a 
bouse,  or  the  like,  this  is  loss  of  his  goods  and  rhatteh, 
but  not  of  his  lands,  nor  life. 

If  a  horsiB,  or  cart,  or  a  beast,  or  vsf  odier  ddng 
do  kill  a  man,  the  hoise,  beast,  or  odier  dbing  is 
forfeited  \o  the  crown,  and  is  called  a  Deoiamd^  and 
usually  granted  and  allowed  by  the  kii^  to  the 
bishop  almoner,  as  goods  are  of  dioae  that  kifl 
themselves. 

The  cutting  out  of  a  man's  tongoe,  or  potting 
but  his  e]^  malicioufily,  is  felony;  ick  wluch  the 
offender  is  to  suffer  desAh,  ahd  lose  his  lands  and 
goods. 

But  for  that  all  pnnfihment  is  for  example  s  sake, 
it  is  good  X.O  see  the  means  whoeby  offaiders  are 
drawn  to  their  pnnishment ;  and  first  fer  matt^  of 
diep«u;e. 

The  ancieiit  laws  of  England,  planted  here  by 
the  Conqu^t)r,  were,  that  diere  should  be  oflicos 
of  two  sorts  in  all  die  parts  of  thid  realm  to  pies^rve 
the  peace: 

1.  Qmstabularii  pads. 

o2 


84  UstoftkeLaw. 

2.  Conservatores  pacis. 

The  office  of  the  constable  was  to  arrest  the  parties 
*  that  he  had  seen  breaking  the  peace,  or  in  fViry  ready 
to  break  the  peace,  or  was  truly  informed  by  others, 
or  by  their  own  confession,  that  they  had  freshly 
broken  the  peace,  which  persons  he  might  imprison 
in  the  stocks,  or  in  his  own  house,  as  his  or  their  qua- 
lity required,  until  they  had  become  bounden  with 
sureties  to  keep  the  peace;  which  obligation  from 
thenceforth  was  to  be  sealed  and  delivered  to  the  con- 
stable to  the  use  of  the  king;  and  that  the  constable 
was  to  send  to  the  king's  exchequer  or  chancery, 
firom  whence  process  should  be  awarded  to  levy  the 
debt,  if  the  peace  were  broken. 

But  the  constables  could  not  arrest  any,  nor  make 
any  put  in  bond  upon  complaint  of  threatening  only, 
except  they  had  seen  them  breaking  the  peace,  or  had 
come  freshly  after  the  peace  was  broken.  Also, 
these  constables  should  keep  watch  about  the  town 
for  the  apprehension  of  rogues  and  vagabonds,  and 
night-walkers,  and  eves-droppers,  scouts,  and  such 
like,  and  such  as  go  armed.  And  they  ought  likewise 
to  raise  hue  and  cry  against  murderers,  manslayers, 
thieves  and  rogues. 

Of  this  office  of  constable  there  were  high-con- 
stables, two  of  every  hundred ;  petty  comtables,  one 
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pleas^th  tlie  king :  of  late  hot  tfaeeyrikj^  iL 

by  patent     In  tfa»  cooit  ewenr  maa 

years  of  age  was  id  take  hw  <ntb  of 

the  king;    if  lie  w«e  bouniL    dbes 

answer  for  him.     \sl  dm  eooit  the 

appointed  and  $wara:   ^xeaitesBk  jf  die 

nished  bjr  fine  and  nupraKmnMRir-  die  ^mtiB 

or  hart  recompensed  upon,  eom^amtft  <flr 

ail  appeals  of  nmrdo:.  mainu  mUiey.  4pfaitm 

tem[:^  against  the  crown,  pnfaiic  amiofancsf 

die  people,  treasons  and  frfewiips^  aod  ail  other 

ters  of  wrong  belli  Lu  psatr  ibeA  ^f^e^  Ssr  'jaamsk  mai 

goods. 

But  the  king  seong  die  leaha  gynw  c^y  moie^^ 
and  more  popokms,  ud  dkat  diis  one  tsmrt  cfloki 
not  dispatch  all,  did   firit  ocdam  tkat  k» 
should  keep  a  court,  for  controvcrses  anmi 
the  verge,  which   was  within  tweiie  mdes  sf  the 
chiefest  tonnel  of  die  court:   which  4id  hot  ease 
the  king's  bench  in  matteijt  otAw  oifimiig  deiMs^ 
covenants,  and  sodi  Hke,  of  those  of  the  kise*» 
household  only;  never  draKag  m  btejchei^  of  the 
peace,  or  concerning  the  crown  br  aar  otfaa*  pesoas. 
or  any  pleas  of  lands. 

Insomuch  as  the  king,  for  father  esie.  hs&via^ 
divided  this  Idngd^Hn  into  '  ^  ^^^        ** 


the  charge  of  every  coonty  to  a  lofd  or  easLdid**^ 
direct  that  those  earls,  widiin  their  limits,  dbonidato* 
look  to  the  matt^  of  the  peace,  and  ta^  charge  of 
the  constables,  and  reform  pdMic  annoyances,  aad 
swear  the  pec^le  ta  the  crown,  and  take  pledges  of 
the  freemen  for  their  allegiance ;  lor  fHkich  purpose 
the  county  did  once  evoy  year  keep  a  coort,  cadled 
the  Sheriff's  Turn ;  at  whicli  all  the  county,  except 
women,  clergy,  children  under  tw^e,  and  aged 
above  sixty,  md  appear  to  give<»'renew  dieir  pledges 
for  allegiance.  And  the  court  was  caDed,  Curia  visus 
franci  plegii^  a  view  of  the  pledges  of  freein«i ;  or 
Tuma  camiiaius.  ^^ 

At  which  meeting  or  court  there  fell,  hy  occasion  ^^ 
of  great  assemblies,  much  blood-shed,  scarcity  rfg^g; 
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victuals,  mutinies,  and  tlie  like  mischiefs,  which  are 
incident  tQ  the  coDgKgations  of  people,  by  which 
the  king  was  moved  to  allow  a  suhdivision  of  every 
coun^  into  hundreds,  and  every  hundred  to  have  a 
court,  wherennto  the  people  of  every  hundred  should 
be  assembled  twice  a  year  for  surrey  of  pledges, 
and  use  of  that  justice  which  was  formerly  executed 
m  that  grand  court  for  the  county ;  and  the  count  or 
earl  appointed  a  bailiff  xmder  him  to  keep  the  himdred 
eonrt 

But  in  the  end,  the  kings  of  this  realm  found  it 
necessaiy  to  have  all  execution  of  justice  immedi- 
ately from  themselves,  by  such  as  were  more  bound 
than  earls  to  that  service,  and  readily  subject  to  cor- 
rection for  their  n^ligence  or  abuse ;  and  therefore 
took  to  themselves  the  appointing  a  sheriff  yearly 
in  every  county,  calling  tnem  Yicecomites,  and  to 
them  directed  such  writs  and  precepts  for  executing 
justice  in  the  county,  aa  fell  out  needful  to  have 
been  dispatched,  committing  to  the  sheriff  ctisto- 
diam  comitatus;  by  which  the  earls  were  spared  of 
their  toib  and  labours,  and  that  was  laid  upon  the 
sherilfc.  So  as  now  the  sheriff  doth  all  the  king's 
business  in  the  county,  and  that  is  now  called  the 
Sheriffs  Turn;  that  is  to  say,  he  is  judge  of  this 
nd  court  for  the  county,  and  also  of  all  hundred 
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for  taking  of  men  s  goods,  lands,  or  bodies,  as  the 
cause  lequireth. 

The  hundred  courts  were  most  of  them  granted  to  Hvadnd 
religious  men,  noblemen,  and  others  of  great  place.  J^  Jj 
And  also  many  men  of  good  quality  have  attained  by  fint 
charter,  and  some  by  usage  within  manors  of  their  •^"•^ 
own,  liberty  of  keeping  law-days,  and  to  use  their 
justice  appertaining  to  a  law-day. 

Whosoever  is  lord  of  the  hundred  court,  is  to  ap-  LofdofdM 
point  two  high-constables  of  the  hundred,  and  also  is  J^^JJ 
to  sqppoint  in  every  village  a  petty  constable,  with  a  i^cank-! 
tithing-man  to  attend  in  ms  absence,  and  to  be  at  his  '^^^^ 
commandment  when  he  is  present,  in  all  services  of 
his  office  for  his  assistance. 

There  have  been,  by  use  and  statute  law,  besides  what  ma 
survejdng  of  the  pledges  of  freemen,  and  riving  the  j^a^^ 
oath  of  allegiance,  and  making  of  constaMes,  many  bieeu an 
additions  of  powers  and  authority  given  to  the^*"^^** 
stewards  of  leets  and  law-days,  to  be  put  in  use  in 
their  courts;  as  for  example,  they  may  punish  inn- 
keepers, victuallers,  bakers,  butchers,  poulterers, 
fishmongers,  and  tradesmen  o£  all  sorts,  selling  with 
under-weights  or  measures,  or  at  excessive  prices, 
or  things  unwholesome,  or  ill  made,  in  deceit  of  the 
people.  They  may  punish  those  that  do  stop, 
straiten,  or  annoy  the  highways,  or  do  not,  accord- 
ing to  the  provision  enacted,  repair  or  amend  them, 
or  divert  watercourses,  or  destroy  fry  of  fish,  or  use 
engines  or  nets  to  take  deer,  conies,  pheasants,  or 
partridges,  or  build  pigeon-houses;  except  he  be 
lord  of  the  manor,  or  parson  of  the  church.  They 
may  also  take  presentment  upon  oath  of  the  twelve 
sworn  jury  before  them  of  all  felonies ;  but  they  can- 
not try  the  malefactors,  only  they  must  by  indenture 
deliver  over  those  presentments  of  felony  to  the 
judges,  when  they  come  their  circuits  into  that 
county.  All  those  courts  before  mentioned  are  in 
use,  and  exercised  as  law  at  this  day,  concerning 
the  sheriffs  law-days  and  leets,  and  the  offices  of 
high-constables,  petty  constables,  and  tithii^-men; 
howbeit,  with    some   farther    additions   by  statute 
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laws,  laying  charge  upon  them  for  taxation  for  poor, 
for  soldiers,  and  tne  luce,  and  dealing  without  comip- 
.  tion,  and  the  like. 

Conservators  of  the  peace  were  in  ancient 
times  certain  which  were  assigned  by  the  kiuff  to 
see  the  peace  maintained,  and  they  were  called  to 
the  office  by  the  king's  writ,  to  continue  for  term  of 
their  lives,  or  at  the  king's  pleasure 

For  this  service,  choice  was  made  of  the  best 
men  of  calling  in  the  country,  and  but  few  in  the 
shire.  They  might  bind  any  man  to  keep  the 
peace,  and  to  good  behaviour,  by  recognisaJice  to 
the  king  with  sureties,  and  they  might  by  warrant 
send  for  the  party,  directing  their  warrant  to  the 
sheriff  or  constable,  as  they  please,  to  arrest  the 
party  and  bring  him  before  them.  This  they  used 
to  do,  when  complaint  was  made  by  any  that  he 
stood  in  fear  of  another,  and  so  took  his  oath;  or 
else  where  the  conservator  himself  did,  without  oath 
or  complaint,  see  the  disposition  of  any  man  in- 
clined to  quarrel  and  breach  of  the  peace,  or  to  mis- 
behave himself  in  some  outrageous  manner  of  force 
or  fraud  :  there  by  his  own  discretion  he  might  send 
for  such  a  fellow,  and  make  him  find  sureties  of 
the  peace,  or  of  his  good  behaviour,  as  he  should 


Use  of  the  Laws.  80 

missions,  it  was  first  enacted  by  a  statute  made 
1  Edw.  III.  and  their  authority  augmented  bj  many 
statutes  made  since  in  every  king  s  rdgn. 

They  are  appointed  to  keep  four  sessions  erefyr* 
year;  that  is,  every  quarter  one.     These  sessions  are 
a  sitting  of  the  justices  to  dispatch  the  afikirs  of  k^tMtt 
their  commissions.     They  have  power  to  hear  and  ^"^iJ^' 
determine,  in  their  sessions,  all  felonies,  breaches  of  pvvcdi 
the  peace,    contempts  and  tres{>asses,  so  far  as  to  17^*^ 
fine  the  offender   to  the  crown,  but  not  to  award  »p-^<>-«* 
recompense  to  the  party  grieved.  fc.£«wit* 

•They  are  to  suppress  riots  and  tumults,  to  re-po»f«^ 
store  possessions  forcibly  taken  away,  to  examine  all 
felons  apprehended  and   Vought  before  them;    to 
see  impotent  poor  people,  or  maimed  soldiers  pro-* 
vided  for,  according  to  the  iaws;  and  rogues,  va-^^^^^ 
gabonds,  and  beggars  punished.     They  are  both  to  peace,  cte. 
license  and  suppress  ale-houses,  badgers  of  com  and 
victuals,  and  to  punish  forestallers,   regrators,  and 
ingrossers. 

Through  these,  in  effect,  run  all  the  coimtry  ser- 
vices to  the  crown,  as  taxations  of  subsidies,  mus- 
tering men,  arming  them,  and  levying  forces,  that  is 
done  by  a  special  commission  or  precept  from  the 
king.     Any  of  these  justices,  by  oath  taken  by  aBeatiiis, 
man  that  he  standeth  in  fear  that  another  man  will  \^^  of 
beat  him,  or  kill  him,  or  bum  his  house,  are  to  send  i»o«. 
for  the  party  by  warrant  of  attachment  directed  to  Attacb- 
the  sheriff  or  constable,  and  then  to  bind  the  party  JJ|J^  ^ 
with  sureties  by  recognisance  to  the  king,  to  keep  the  peace, 
the  peace,  and  also  to  appear  at  the  next  sessions  of 
the  peace;  at  which  next  sessions,  when  every  jus-  BMogw- 
tice  of  the  peace  hath    therein  delivered  all  their  ^^  al^ 
recognisances  so  taken,  then  the  parties  are  called,  "^^  \7 
and  the  cause  of  binding  to  the  peace  examined,  It  thSP" 
and  both  parties  being  h^urd,  the  whole  bench  is  to  ■«»»• 
determine  as  they  see  cause,  either  to  continue  the 
party  so  bound,  or  else  to  discharge  him. 

The  justices    of  peace  in  their  sessions  are  at-  Qo^rter 
tended  by  the  constables  and  bailiffs  of  all  hundreds  i2db^  the 
and  liberties  within  the  county,  and  by  the  sheriff  or  J^^^L? 
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his  deputy,  to  be  employed  as  occasion  shall  serve 
in  ezecuting  the  precepts  and  directions  of  the 
court  They  proc^  in  this  sort :  The  sheriff  doth 
summon  twenty-four  freeholders,  discreet  men  of  the 
said  coun^,  whereof  some  sixteen  are  selected  and 
swom,  and  have  their  charge  to  serve  as  the  grand 
jury;  the  party  indicted  is  to  traverse  the  indictment, 
or  etee  to  confess  it,  and  to  submit  himself  to  be  fined 
as  the  court  shall  think  meet,  regard  had  to  the 
offence,  except  the  punishment  be  certainly  appointed, 
as  often  it  is,  by  special  statutes. 
•■  The  justices  of  peace  are  many  in  eveiy  county, 
*^  and  to  them  are  brought  all  traitors,  felons,  and 
other  malefactors  of  any  sort  upon  their  first  appre- 
hension ;  and  that  justice  to  whom  they  are  brought 
examineth  them,  and  heareth  their  accusations,  but 
judgeth  not  upon  it;  only  if  he  find  the  suspicion 
but  light,  then  he  taketh  bond  with  sureties  of  the 
accused  to  appear  either  at  the  next  assizes,  if  it  be 
a  matter  of  treason  or  felony;  or  else  at  the  quarter 
sessions,  if  it  be  concerning  riot  or  misbehaviour, 
or  some  other  small  offence.  And  he  also  then 
bindetb  to  appear  those  that  give  testimony  and  pro- 
secute the  accusation,  all  the  accusers  and  witnesses, 
and  so  setteth  the  party  at  large.  And  -at  the  as- 
sizes or  sessions,  as  the  case  falleth  out,  he  certifieth 
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The  judges  of  the  assizes  as  they  be  now  came 
into  the  place  of  the  ancient  justices  in  eyre,  caUed 

Justiciarn   iiinerafiies,   which   in   die   prime  kings 

after  the   conquest,  until  H.  III.'s  time  especially,  g^  * 
and  after  in  lesser  measure  even  to  R.  II.  s  time,^c^^ii 
did  execute  die  justice  of  die  realm ;  diey  b^;an 
in  this  sort 

The   king,   not  able  to  dispatch  business  in  his  Rag's 
own    person,   erected  the   court  of  king  s    bench.  ^|^ff^ 
That  not  able  to  recdiye  all,  nor  meet  to  draw  the  <»mi7 
people  all  to  one  place,  there  were  ordained  coun-  S^^twM 
ties,  and  the  sheriff's  turns,  hundred  courts,  and  par-  imndmit. 
ticular  leets,   and   law-days,   as   before  mentioned,  ^^Jji^^^ 
which  deah  only  with  crown  matters  for  the  public ;  ?*^*J^3 
but  not  the  private  tides  of  lands,  or  goods,  norj^J^? 
the  trial  oi  grand  offences  of  treasons  and  felonies.  ^"'*^^?^ 
All    the  counties  of  die   realm  were  divided  into  m^Titc 
six  circuits;   and  two  learned   men,  well  read  in^^^ 
die    laws    of  the    realm,    were    assigned    by    the  goods,  m 
king's   commission   to   every    circuit,   and   to   ride^^J^ 
twice   a  year  through  those  shires  allotted  to  diatfeinics, 
circuit,   making  proclamation  beforehand,  a  conve-^^^^ 
nient   time,   in   every  county,  of  the  time  of  their  coam  m* 
coming,  and  place  of  their  sitting,  to  the  end  the  ^^^  "** 
people  might  attend  them  in  every  county  of  that 
court 

They  were  to  stay  three  or  four  days  in  every 
county,  and  in  diat  time  all  the  causes  of  that 
county  were  brought  before  them  by  the  parties 
grieved,  and  all  die  prisoners  of  every  gaol  in  the 
said  shire,  and  whatsoever  controversies  arising  con- 
cerning life,  lands,  or  goods. 

The  authority  of  these  judges  in  eyre  is  in  partTh««"** 
translated  by  act  of  parliament  to  justices  of  assize,  "udg^i, 
which  be  now  the  judges  of  circuits,  and  they  to  «r«.  ^ 
use  the  same  course  that  justices  m  eyre  did,  to  pro- j^tkes  < 
claim  their  coming  every  half  year,  and  the  place  ■»««• 
of  their  sitting. 

The  business  of  the  justices  in  eyre,  and  of  the  Justices 
justices  of  assize  at  this  day,  is  much  lessened,  for  EJJJ^ 
that  in  H.  III.'s  time  there  was  erected  the  court  *>>«<»« 
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fxmiooa     of  common  pleas    at    Westminster,  in  which  court 
Edb^'H^  have  been  ever  since,  and  yet  are,  begun  and  handled 
lll.'i  time,  the  great  suits  of  lands,  debts,  ben«ices,  and  con- 
tracts,   fines  for  assurance  of  lands  and  recoveries, 
which  were  wont  to  be  either  in  the  king's  bench, 
or  else  before  the  justices  in  eyre.     But  the  statute 
*     of  Mag.    Chart,    cap.    11.    is   negative  against  it, 
namely,  Commuma    placita    non  sequaiUur  curiam 
Ja^ixt  of  nostram,   sed  teneantur  in  aliquo  loco  cerlo  ;  which 
five  co^  '  locus  certus  must   be    the    common  pleas ;    yet  the 
■i"'"^    judges    of  circuits   have    now  five  commissioDs  by 

which  they  sit. 
Ojeruut  TTie  first  is  a  commission  of  oyer  and  terminer, 
id^'htfw"* directed  unto  them,  and  many  others  of  the  best 
jod^  are  account,  in  their  circuits :  but  in  this  commission 
%^^^  the  judges  of  assize  are  of  the  Quorum,  so  as  with- 
*"•  out  them  there  can  be  no  proceeding. 

This  commission  giveth  them  power  to  deal  with 

treasons,    murders,  and  all  manner  of  felonies  and 

misdemeanors    whatsoever;    and  this  is  the  largest 

commission  that  they  have. 

Gaoi-dcii-       The  secood  is  a  commission  of  gaol-delivery,'  that 

la'  1"to^  '^  ^^y  *°  ^^  judges  themselves,    and  the  clerk  of 

ffaejDdgn  the    assize  associate:  and  by  this  commission  th^ 

■adderk    ^^  j^  ^jg^  Yiiiki  evcry  prisoner  in  the  gaol,  for  what 

oflfence  soever  he  be  there,  and  to  proceed  with  him 


Use  of  the  Law.  93 

which  he  doth :  and  then  the  grand  jury  write  there- 
upon either  billa  vera^  and  then  the  prisoner  standeth 
indicted:   or    else    ignoramus^  and  then  he  is  not 
touched.     The  grand  jury  deliver  these  bills  to  the 
judges  in  their  court,  and  so  many  as  they  find  in- 
doiied  billa  vera,  they  send  for  those  prisoners ;  then 
is  every   man's  indictment  put  and  read   to  him,  Thc««n- 
and  they  ask  him,  whether  he  be  guilty  or  not:  if  JS^\4» 
he  saith,  Guilty,  his  confession  is  recorded ;  if  he  of  flic  jo»- 
say.    Not  guilty,  then  he  is  asked  how  he  will  be  chwiu. 
tried;    he   answereth,  By  the  country.     Then  the  or  the 
sheriff  is  commanded  to  return  the  names  of  twelve  |jf ^f?' 
freeholders  to  the  court,  which  freeholders  be  sworn  dciiTcry. 
to  make  true  delivery  between  the  king  and  the  pri- 
soner; and  then  the  indictment  is  again  read,  and 
the  witnesses  sworn  to  speak  their  knowledge  con- 
cerning the  fact,  and  the  prisoner  is  heard  at  largQ 
what  defence   he  can  make,  and  then  the  juiy  go 
together  and  consult.     And  afler  a  while  they  come 
in  with  a  verdict  of  Guilty  or  Not  guilty,  which 
verdict  the  judges  do  record  accordingly.     If  any 
prisoner  plead  Not  guilty  upon  the  indictment,  and 
yet  will  not  put  himself  to  trial  upon  the  jury,  or 
stand  mute,  he  shall  be  pressed. 

The  judges,  when  many  prisoners  are  in  the  gaol, 
do  in  the  end  before  they  go  peruse  every  one. 
Those  that  were  indicted  by  the  Grand  jury,  and 
found  Not  guilty  by  the  select  jury,  they  judge  to 
be  quitted,  and  so  deliver  them  out  of  the  gaol. 
Those  that  are  found  Guilty  by  both  juries,  they 
judge  to  death,  and  command  the  sheriff  to  see  ex- 
ecution done.  Those  that  refuse  trial  by  the  coun- 
try, or  stand  mute  upon  the  indictment,  they  judge  to 
be  pressed  to  death.  Some  whose  offences  are  pil- 
fering under  twelve  pence  value,  they  judge  to  be 
whipped.  Those  that  confess  their  indictments, 
they  judge  to  death,  whipping,  or  otherwise,  as  their 
offence  requireth.  And  those  that  are  not  indicted 
at  all,  but  their  bill  of  indictment  returned  with  ig- 
noramus  by  the  grand  jury,  and  all  others  in  the 
gaol,  against  whom  no  bills  at  all  are  preferred,  they 
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do  acquit  hj  proclainatioa  oat  of  the  gaol ;  that'  one 
way  or -other  they  rid  the  gaol  of  all  the  prisoners 
in  it.  But  becaiise  some  prisoners  have  their  books, 
and  are  burned  in  the  hand,  and  so  delivered,  it  is 
necessary  to  shew  the  reason  thereof.  This  having 
their  books  is  called  their  clergy,  which  in  ancient 
time  b^:an  thus. 

For  the  scarcity  bf  the  clergy  in  the  realm  of  Eng- 

^  land,  to  be  disposed  in  religious  houses,  or  for  priests, 
deacons,  and  clerks  of  parishes,  there  was  a  preroga- 
tive allowed  to  the  clei^,  that  if  any  man  that  could 
read  as  a  clerk  were  tobe  condemned  to  death,  the 
bishop  of  the  diocess  nii^t,  if  he  would,  claim  him 
as  a  clerk,  and  he  was  to  see  him  tried  in  the  face  of 
the  court  v^ether  he  could  read  or  not  The  boc^ 
was  prepared  and  brought  by  the  bishop,  and  the 
judge  was  to  turn  to  some  place  as  he  should  think 
meet ;  and  if  the  prisoner  coxdd  read,  then  the  bishop 
was  to  have  him  deliyered  over  unto  him,  to  dispose 
of  in  some  places  o%  the  clei^  as  he  should  think 
meet:  but  if  either  the  bishop  would  not  demand 
him,  or  that  the  prisoner  could  not  read,  then  was  he 
to  be  put  to  death. 

.  And  this  clei^  was  allowable,  in  the  ancient 
times  and  law,  for  tdl  offences,  whatsoever  they  were, 

»-  except  treason,  and  the  robbing  of  churches  of  their 
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and  the  clerk  of  assize,  to  take  assizes,  by  which  Md  to  fe- 
they  are  called  justices  of  assize;  and  the  office  of ^^2^ 
those  iustices  is  to  do  right  upon  writs  called  assizes,  ^Hthwit 
brougnt  before  them  by  such  as  are  wrongfully  thrust  SSTto* 
out  of  their  lauds.     Of  which  number  of  writs  there  **«*»»^ 
^as  far  greater  store  brought  before  them  in  ancient 
times  than  now ;  for  that  men's  seisins  and  posses- 
sions are  sooner  recovered  by  sealing  leases  upon 
the  ground;  and  by  bringing  an  ejectiane  firma^  and 
tiyitig  their  title  so,  than  by  the  long  suits  of  as- 
sizes* 

The  fourth  commission  is  a  commission  to  tdce  Nisi  4.  Conm^ 
prwi,  directed  to  none  biit  to  the  judges  themselves,  ^^^^^ 
aiid  their  clerlLs  of  assizes,  by  which  they  are  called  directed  to 
justices  of  Nisi  prim.     These  Nisi  prius  happen  in  i!S^j£f"' 
this  sort ;  wheu  a  suit  is  begun  for  any  matter  in  one  ^^  ?f 
irf  the  three  courts,  the  king's  bench,  common  pleas,  Nm^'. 
or  the  exchequer  here  above,  and  the  parties  in  their 
pleadings  do  vary  in  a  jpoint  of  fact ;  as  for  exam- 
ple, if  in  an  action  of  debt  upon  obligation  the  defen- 
dant denies  the  obligation  to  be  his  debt ;  or  in  any 
action  of  trespass  grown  for  taking  away  goods,  the 
defendant  denieth  that  he  took  them;  or  in  action 
of  the  case  for  slanderous  words,  the  defendant  deni- 
eth that  he  spake  them,  etc.     Then  the  plaintiff  is  to 
maintain  and  prove  that  the  obligation  is  the  defen- 
dant's deed,  that  he  either  took  the  goods,  or  spake 
the  words;  upon  which  denial  and  affirmation  the 
law  saith,  thdit  issue  is  joined  betwixt  them,  which 
issue  of  the  feet  is  to  oe  tried  by  a  jury  of  twelve 
men  of  the  county,  where  it  is  &rupposed  by  the  plkin- 
ti^  to  be  done^  and  for  that  purpose  the  judges  of  ihe 
court  do  award  a  writ  of  Venire  facias  in.  the  king's 
name  to  the  sheriff  of  that  county,   commanding 
him  to  cause  four-and-twenty  discreet   freeholders 
of  his  county,  at  a  certain  day,  to  try  this  issue 
so  jomed  ;  out  of  which  four-and-twenty  only  twelve 
afe  chosen  to  serve.     And  that  double  number  U 
returned,    because   some    may   make    default,   and 
some  be  challenged  upon  kindred,  alliance,  or  partial 
dealing. 
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These  four-and-twenty  the  sheriff  doth  name  and 
certify  to  the  court,  and  withal,  that  he  hath  warn- 
ed them  to  come  at  the  day  accordiog  to  their  writ. 
But  because  at  the  first  Bummons  there  falleth  no 
punishment  upon  the  four-and-twenty  if  they  come 
not,   they  very  seldom   or  never  appear  upon  the 
first  writ;  and   upon  their  default  there  is  another 
*Di«rwf«.  writ*  returned   to  the  sheriff,  commanding  him  to 
irfp^^' distrain  them  by  their  lands  to  appear  at  a  certain 
^*^^  day  appointed  by  the  writ,  which  is  the  next  term 
«oii».  The  after.    Nisi  prius  justiciarii  nostri  ad  assisas  capi- 
Sd"*  S)1d  ^"^^^  venerint,  etc.  of  which  words  the  writ  is  called 
ia  t£7t>k-  a  Nisi  prius,  and  the  judges  of  the  circuit  of  that 
ISi'^rui*.   county  in  that  vacation,  and  mean  time,  before  the 
day  of  appearance  appointed  for  the  jury  above,  here 
by  their  commission  of  Nisi  prius,  have  authority  to 
take  the  appearance  of  the  jury  in  the  county  b^ore 
them,  and  there  to   hear  the  witnesses  and  proofs 
on  both  sides,  concerning  the  issue  of  the  fact,  and 
to  take  the  verdict  of  tiie  jury,  and  against  the  day 
they  should  have  appeared  above,  to  return  the  ver- 
dict read  in  the  court  above,  which  return  is  called 
a  Postea. 
Potto.  And  upon  this  verdict,  clearing  the  matter  in  fact, 

one  way  or  other,  the  judges  above  giv( 
"       i  foui 


for  the  party  for  whom  the  verdict  is  found, 
such  damasrcs  and  costs  as  the  jury  do  ti 
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The  fifth  commission  that  die  judges  in  their  cir-  ^ 
cuits  do  sit  by,  is  the  commission  of  the  peace  in "" 
every  county  of  their  circuit  And  all  the  justices  -^ 
of  the  peace,  having  no  lawful  impediment,  arerftL_^_ 
bound  to  be  present  at  the  assizes  to  attend  theJJ^**^ 
judges,  as  occasion  shall  fall  out:  if  any  make  de-aaJdihe 
fault,  the  judges  may  set  a  fine  upon  him  at  their  ^^^J^ 
pleasure  and  discretions.  Also  the  sheriff  in  every  ty. 
shire  through  the  circuit  is  to  attend  in  person,  or 
by  a  sufficient  deputy  allowed  by  the  judges,  all 
that  time  they  be  within  the  coimty,  and  the  judges 
may  fine  him  if  he  fail,  or  for  negligence  or  misbe- 
haviour in  his  office  before  them;  and  the  judges 
above  may  also  fine  the  sheriff,  for  not  returning,  or 
not  sufficient  returning  of  writs  before  them. 

Property  in  lands^  how  gotten  or  transferred. 

I.  By  entry. 
11.  By  descent. 

III.  By  escheat. 

IV.  Most  usually  by  conveyance. 

I.  Property  by  entry  is,  where  a  man  findeth  ^^ **«  P">- 
a  piece  of  land  that  no  otner  possesseth,  or  hath  title  und{  to  be 
unto,  and  he  that  so  findeth  it  doth  enter,  this  entry  «^"^  ^^ 
gaineth  a  property.     This  law  seemeth  to  be  derived 
from  this  text,  Terram  dedit  Jiliis  hominum,  which 
is  to  be  understood,  to  those  that  will  till  and  ma- 
nure it,  and  so  make  it  yield  fruit:  and  that  is  he 
that  entereth  into  it,  where  no  man  had  it  before. 
But  this  manner  of  gaining  lands  was  in  the  first 
days,  and  is  not  now  of  use  in  England,  for  that  by  ah  lands  in 
the  conquest  all  the  land  of  this  nation  was  in  the  ^'*!?i 

r^  'ij  1  •!  •!•  wex©  the 

Conqueror  s  hands,  and  appropriated  unto  him ;  ex-  conqner- 
cept  religious  and  church  lands,  and  the  lands  iu  JJjJi*"2ijn, 
Kent,  which  by  composition  were  left  to  the  former  except,  i. 
owners,  as  the  Conqueror  found  them ;  so  that  none  .na'Saroh- 
but  the  bishopricks,  churches,  and  the  men  of  Kent,  Undt.  «• 
can  at  this  day  make  any  greater  title  than  from  the  ^  ^ , 
conquest,  to  any  lands  in  England.     And  lands  pos-  o^Keo 

VOL.  IV.  H 
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sessed  without  any  such  title,  are  in  the  crown,  and 
not  in  him  that  Brst  entereth ;  ajs  it  is  in  land  left 
Ludileft  by  the  sea;  this  land  belongeth  to  the  king,  and 
^^Th  not  to  him  that  hath  the  lands  next  adjoining, 
to  ihe  king,  which  was  the  ancient  sea  banks.  This  is  to  be 
understood  of  the  inheritance  of  lands,  namely,  that 
the  inheritance  cannot  be  gained  by  the  first  entry. 
But  an  estate  for  another  man's  life  by  occupancy, 
may  at  this  day  be  gotton  by  entry.  As  a  man 
called  A.  having  land  conveyed  unto  him  for  the 
life  of  B.  dieth  without  making  any  estate  of  it, 
there,  whosoever  first  entereth  into  the  land  after 
the  decease  of  A.  getteth  the  property  in  the  land 
for  the  time  of  the  continuance  of  the  estate  which  was 
granted  to  A.  for  the  life  of  B.  which  B.  yet  liveth, 
and  therefore  the  said  land  cannot  revert  till  B.  die. 
And  to  the  heir  of  A.  it  cannot  go,  for  that  it  is 
not  any  estate  of  inheritance,  but  only  an  estate 
for  another  roan's  life ;  which  is  not  descendable 
to  the  heir,  except  he  be  specially  named  in  the 
grant,  namely,  to  him  and  his  heirs.  As  for  the 
executors  of  A.  they  cannot  have  it,  for  it  is  not  an 
estate  testamentary,  that  it  should  go  to  the  exe- 
cutors as  goods  and  chattels  should,  so  as  in  truth 
no  man  can  intitle  himself  unto  those  lands ;  and 
therefore  the  law  preferreth  him  that  first  entereth, 
Occupancj.  and  lie  is  called  occiiptnis,  and  shall  hold  it  du; " 
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lands,  and  holdeth  them  frmn  the  right  heir,  he  k 
called  an  abator,  and  is  lawfbl  owner  against  all 
men  but  the  right  heir. 

And  if  such  person,  abator  or  disseissor,  so  as  the 
disseissor  hath  quiet  possession  five  years  next  after 
the  disseisin,  do  continue  dieir  possession,  and  die 
seised,  and  the  land  descend  to  his  heir,  thejr  have 
gained  the  right  to  the  possession  of  the  land  against 
him  that  hath  right,  till  he  recover  it  by  fit  action 
real  at  the  common  law.  And  if  it  be  not  sued  for 
at  the  common  law,  within  threescore  years  aftar 
Ac  disseisin,  or  abatement  committed,  the  right 
owner  hath  lost  his  right  by  that  negligence.  And 
if  a  man  hath  divers  children,  and  me  elder,  being 
a  bastard,  doth  enter  into  the  land,  and  ^oyeth  it 
quietly  during  his  life,  and  dieth  thereof  so  seised, 
his  heirs  shall  hold  the  land  against  all  the  lawful 
children,  and  their  issues. 

II.  Property  of  lands  by  descent  is,  where  ^^^^^^ 
man  hath  lands  of  inheritance  and  dieth,  not  dispos-  deteJ^ 
ing  of  them,  but  leaving  it  to  go,  as  the  law  casteth 
it,  upon  the  heir.     This  is  called  a  descent  in  law, 
and  upon  whom  the  descent  is  to  light,  is  the  ques- 
tion.     For   which  •  purpose,  the  law  of  inheritance 
preferreth   the   first   child   before   all    others,    and 
amongst  children  the  male  before  the  female;  and 
amongst  males  the  first  bom.  If  there  be  no  children, 
Aen  the  brother ;  if  no  brother,  then  sisters :  if  nei- 
ther brothers  nor  sisters,  then  uncles,  and  for  lack  of 
uncles,  aunts ;  if  none  of  them,  then  cousins  in  the 
nearest   degree  of  consanguinity,  with  these  three 
rules  of  diversities.     1.  That  the  eldest  male  shall  ^J^JSf 
solely  inherit ;  but  if  it  come  to  females,  then  they 
being  all  in  an  equal  degree  of  nearness  shall  inherit  ?~*^? 
all  together,  and  are  called  parceners,  and  all  they  haif  blood 
make  but  one  heir  to  the  ancestor.   2.  That  no  bro-  J*;^]*^ 
ther  or  sister  of  the  half  blood  shall  inherit  to  his  bro-  hb  uoibei 
ther  or  sister,  but  as  a  child  to  his  parents:  as  for  JJ^^JJ|g^^ 
example,  if  a  man  have  two  wives,  and  by  either  a  dnu  to 
wife  a  son,  the  eldest  son  over-living  hi^  father,  is  ^  i*^*" 
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to  be  preferred  to  the  inheritance  of  the  father,  being 
fee-simple ;  but  if  he  entereth  and  dieth  without  a 
child,  the  brother  shall  not  be  his  heir,  because  he 
is  of  the  half  blood  to  him,  but  the  uncle  of  the 
eldest  brother  or  sister  of  the  whole  blood :  yet  if  the 
eldest  brother  had  died,  or  had  not  entered  in  the 
life  of  the  father,  either  by  such  entry  or  convey- 
ance>  then  the  youngest  brother  should  inherit  the 
land  that  the  father  had,  although  it  were  a  child  by 
the  second  wife,  before  any  daughter  by  the  first. 
Decent  The  third  rule  about  descents :  The  land  purchased 
so  by  the  party  himself  that  dieth,  is  to  be  inherited  ; 
first,  by  the  heirs  of  the  father's  side ;  then  if  he 
have  none  of  that  part,  by  the  heirs  of  the  mother's 
side.  But  lands  descended  to  him  from  his  father 
or  mother,  are  to  go  to  that  side  only  from  which 
they  came,  and  not  to  the  other  side. 

Those  rules  of  descent  mentioned  before  are  to  be 
understood  of  fee-simples,  and  not  of  entailed  lands ; 
and  those  rules  are  restrained  by  some  particular 
CaiUHDtof  customs  of  some  particular  places:  as  namely,  the 
^'*""  customs  of  Kent,  that  every  male  of  equal  degree  of 
childhood,  brotherhood,  or  kindred,  shall  inherit 
equally,  as  daughters  shall,  being  parceners  ;  and  in 
many  borough  towns  of  En^land,*the  custom  alloweth 
the   youngest   sou  to   iuliei'il,  and    so   the   youngest 
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warranty  of  land,  binding  him  and  his  heirs  to  war- 
ranty :  in  all  these  cases  the  law  chargeth  the  heir 
after  the  death  of  the  ancestor  with  this  obligation, 
covenant,   annuity,    and  warranty;    yet  with  these 
three  cautions:  first,  that  the  party  must   by  spe- 
cial name  bind  himself  and  his  heirs,  or  covenant, 
grant,  and  warrant  for  himself  and  his  heirs ;  other- 
wise the  heir  is  not  to  be  touched.     Secondly,  that  Dyer,  11 4. 
some  action  must  be  brought  against  the  heir,  whilst  ^*"**^' 
the  land  or  other  inheritance  resteth  in  him  unaliened 
away :  for  if  the  ancestor  die,  and  the  heir,  defore  an 
action   be  brought   against  him  upon  those  bonds, 
covenants,    or   warranties,  do  alien  away  the  land, 
then  the  heir  is  clean  discharged  of  the  burden ;  ex- 
cept the  land  was  by  fraud  conveyed  away  of  purpose 
to  prevent  the  suit  intended  against  him.     Thirdly,  Djer,  149. 
that  no  heir  is  farther  to  be  charged  than  the  value  of  P'°*^' 
the  land  descended  unto  him  from  the  same  ancestor 
that  made  the  instrument  of  charge,  and  that  land  ^"Z  f"^ 
also,  not  to  be  sold  out-right  for  the  debt,  but  to  be  cmc^  ' 
kept  in  extent,  and  at  a  yearly  value,  until  the  debt 
or  damage  be  run  out.     Nevertheless,  if  an  heir  that 
is  sued  upon  such  a  debt  of  his  ancestor  do  not  deal 
clearly  with  the  court  when  he  is  sued,  that  is,  if  he 
come  not  in  immediately,  and  by  way  of  confession  Heir  chwg- 
set   down   the  true  quantity  of  his  inheritance  de-  \^^^, 
scended,   and  so  submit  himself  therefore,   as  the 
law   requireth,   then   that    heir   that  otherwise  de- 
meaneth  himself,  shall  be  charged  of  his  own  lands 
or  goods,  and  of  his  money,  for  this  deed  of  his  an-, 
cestor.     As   for   example ;    if  a   man   bind  himself 
and  his  heirs  in  an  obligation  of  one  hundred  pounds, 
and  dieth  leaving  but  ten  acres  of  land  to  his  heir,  if 
his  heir  be  sued  upon  the  bond,  and  cometh  in,  and 
denieth  that  he  hath  any  lands  by  descent,  and  it  is 
found  against  him  by  the  verdict  that  he  hath  ten 
acres ;  this  heir  shall  be  now  charged  by  his  false      \. ^ 
plea  of  his  own  lands,  goods,  and  body,  to  pay  the 
hundred  pound,  although  the  ten  acres  be  not  worth 
ten  pound.  * 
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in.  Profertt  of  lands  by  escheat,  is  where  the 
owner  died  seised  of  the  lands  in  possession  without 
child  or  other  heir,  thereby  the  land,  for  lack  of  other 
heir,  is  said  to  escheat  to  the  lord  of  whom  it  is 
holden.  This  lack  of  heir  happeneth  principally 
in  two  cases:  First,  where  the  land's  owner  is  a 
bastard.  Secondly,  where  he  is  attainted  of  felony 
or  treason.  For  neither  can  a  bastard  have  any  heir, 
except  it  be  his  own  child,  nor  a  man  attainted  of 
treason,  although  it  be  his  own  child. 

Upon  attainder  of  treason  the  king  is  to  have  the 
land,^ although  he  be  not  the  lord  of  whom  it  is  held, 
because  it  is  a  royal  escheat  But  for  felony  it  is  not 
so,  for  there  the  king  is  not  to  have  the  escheat, 
except  the  land  be  holden  of  him :  and  yet  where  the 
land  is  not  holden  of  him,  the  king  is  to  have  the 
land  for  a  year  and  a  day  next  ensuing  the  judgment 
of  the  attainder,  with  a  liberty  to  commit  eJI  manner 
of  waste  all  that  year  in  houses,  gardens,  ponds, 
lands,  and  woods. 

*  In  these  escheats  two  things  are  especially  to  be 
observed ;  the  one  is^  the  tenure  of  the  lands,  be- 
cause it  directeth  the  person  to  whom  the  escheat 
belongeth,  namely,  the  lord  of  the  manor  of  whcan 
the  land  is  holden.  2.  The  manner  of  such  at- 
tainder which  draweth  with  it  the  escheat      Con- 
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In   which   reservation   he  had  four  institutions,  The  rewr- 
exceeding  politic   and   suitable  to  the   state  of  aj^f^f','' 
conqueror.  scmcc 

First,  Seeing  his  people  to  be  part  Normans,  and  i-  ^^^^^Jf* 
part  Saxons,  the  Normans  he  brought  with  him,  ^.  uone 
the  Saxons  he  found  here ;  he  bent  himself  to  con-  ^'J?'^"*" 
join  them  by  marriages  in  amity,  and  for  that  pur-  and  foS^ 
pose  ordained,  that  if  those  of  his  nobles,  knights,  4-.?n™« 
and  gentlemen,  to  whom  he  gave  great  rewards  of  The  jJoiicj 
lands,    should    die,   leaving   their  heir  within  age,  ®^  ***•  9*"* 
a  male   within  twenty-one,    and   a   female   within  &r. 
fourteen  years,  and  unmarried,  then  the  king  should  ^^ 
have  the  bestowing  of  such  heirs  in  marriage  in 
such  a  family,  and  to  such  persons  as  he  should 
think  meet;    which  interest  of  marriage  went  still 
implied,  and  doth  at  this  day  in  eveiy  tenure  called 
knight  s  service. 

The   second   was,   to   the   end    that   his   people  Roerra- 
should  still  be  conserved  in  warlike  exercises,  and  {j.^°  ^'J'*  *"■ 
able    for  his   defence.      When   therefore   he  gave  ihooid  keep 
any  good   portion   of  lands,  that  might  make  thej^^^^^^ 
party   of  abilities  or  strength,  he   withal  reserved  lerTe  opon 
this  service,  that  that  party  and  his  heirs  having  ^^^n'^*^ 
such  lands,  should  keep   a  horse   of  service  con- king  went 
tinually,    and    serve   upon   him   himself  when  the    ''"' 
king   went   to   wars;    or   else,   having  impediment 
to  excuse  his  own  person,  should  find   another  to 
serve  in  his  place:  which  service  of  horse  and  man 
is  a  part  of  that  tenure  called  knight's  service  at 
this  day. 

But  if  the  tenant  himself  be  an  infant,  the  king 
is  to  hold  this  land  himself  until  he  come  to  full 
age,  finding  him  meat,  drink,  apparel,  and  other 
necessaries,  and  finding  a  horse^and  a  man  with  the 
overplus,  to  serve  in  the  wars,  as  the  tenant  himself 
should  do  if  he  were  at  full  age. 

But  if  this  inheritance  descend  upon  a  woman 
that  cannot  serve  by  her  sex,  then  the  king  is  not  to   * 
have  the  lands,  she  being  of  fourteen  years  of  age, 
because  she  is  then  able  to  have  a  husband  that  may 
do  the  service  in  person. 
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•The^ third  institution  was,  that  upon  every  gift 
of  land  the  king  reserved  a  vow  and  an  oath  to 
bind  the  party  to  his  faith  and  loyalty :  that  vow 
was  called  homage,  the  oath  fealty.  Homage  is  to 
be  done  kneeling,  holding  his  hands  between  the 
knees  of  the  lord,  saying  in  the  French  tongue,  I 
become  your  man  of  life  and  limb,  and  of  earthly 
honour.  Fe^ty  is  to  take  an  oath  upon  a  book, 
that  he  will  be  a  faithful  tenant  to  the  king,  and 
do  his  service,  and  pay  his  rents  according  to  his 
tenure. 

■f  The  fourth  institution  was,  that  for  recognition 
of  the  king's  bounty  by  every  heir  succeeding  his 
ancestor  in  those  fciiight's  service  lands,  the  king 
should  have  primer  seisin  of  the  lands,  which  is 
one  year's  profit  of  the  land  ;  and  until  this  be  paid, 
the  king  is  to  have  possession  of  the  land,  and  then 
to  restore  it  to  the  heir;  which  continueth  at  this 
day  in  use,  and  is  the  very  cause  of  suing  livery, 
and  that  as  well  where  the  heir  hath  been  in  ward, 
as  otherwise. 

These  before-mentioned  be  the  rights  of  the 
tenure,  called  knight's  service  in  capite,  which  is  as 
much  to  say,  as  tenure  de  persona  regis ;  and  caput 
being  the  chiefest  part  of  the  person,  it  is  call^  a 
tenure  in  capUe,  or  in  chief.  And  it  is  also  to  be 
noted,  that  at  this  tenure  in  captte  by  knight's 
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about  his  person,  or  by  bearing  some  special  office  in 
his  house,  or  in  the  field,  which  have  knight's  service 
and  more  in  them,  and  these  be  called  tenures  by 
grand  serjeanty.    Also  he  provided  upon  the  first  gift. Grud  ter- 
of  lands  to  have  revenues  by  continual  service  of  ^j^',^ 
ploughing  his  land,  repairing  his  houses,  parks,  pales,  j^vuj. 
castles,  and  the  like.    And  sometimes  to  a  yearly  pro- 
vision of  gloves,  spurs,  hawks,  horses,  hounds,  and 
the  like ;  which  kind  of  reservations  are  called  also 
tenures  in  chief,  or  in  capiie  of  the  king,  but  they  are 
not  by  knighf  s  service,  because  they  required  no  per- 
sonal service,  but  such  things  as  the  tenant  may  hire 
another  to  do,  or  provide  for  his  money.     And  this  The  iosUta. 
tenure  is  caUed  a  tenure  by  socage  in  capite^  the  word  ^^tJJl 
soca  signifying  the  plough ;  howbeit  in  this  latter  r^,  foA 
time,  the  service  of  ploughing  the  land,  and  of  harvest  ^'^^ 
works,  is  turned  into  money-rent,  for  that  the  kings  iotomoDej 
do  not  keep  their  demesne  in  their  own  hands,  as  "^^ 
th^  were  wont  to  do ;  yet  what  lands  were  de  an- 
Hauo  ihminio  corona,  it  well  appeareth  in  the  records 
ot  the  Exchequer  called  the  book  of  Doomsday.   And 
the  tenants  in  ancient  demesne  have  many  immunities 
and  privileges  at  this  day,  that  in  ancient  times  were 
granted  unto  those  tenants  by  the  qrown ;  the  parti- 
culars whereof  are  too  long  to  set  down. 

These  tenures  in  capites  as  well  that  by  socage,  as 
the  others  by  knight's  service,  have  this  property ;  that 
the  tenants  cannot  alien  their  lands  without  licence  of 
the  king;  if  th^  do,  the  king  is  to  have  a  fine  for  the 
contempt,  and  may  seize  the  land,  and  retain  it  until 
the  fine  be  paid.  And  the  reason  is,  because  the  king 
would  have  a  liberty  in  the  choice  of  his  tenant,  so 
that  no  man  should  presume  to  enter  into  those  lands, 
and  hold  th^n,  for  which  the  king  was  to  have  those 
raecial  services  done  him,  without  the  king's  leave ; 
this  licence  and  fine,  as  it  is  now  digested,  is  easy 
and  of  course. 

There  is  an  office  called  the  office  of  alienation,  ^^^ 
where  any  man  may  have  a  licence  at  a  reasonable 


Ute,  that  ^  at  the  third  part  of  one  year's  value  of '^^^^ 
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kiiig;ht*s  service  or  grand  serjeanty,  was  restrained  by 
ancient  statute,  that  he  should  not  give  nor  alien 
away  more  of  his  lands,  than  that  with  the  rest  he 
might  be  able  to  do  the  service  due  to  the  king ;  and 
this  is  now  out  of  use. 

And  to  this  tenure  by  knight's  service  in  chief  was 
incident,  that  the  king  should  have  a  certain  sum  of 
money  called  aid,  due,  to  be  ratably  levied  amongst 
all  those  tenants  proportionably  to  their  lands,  to 
make  his  eldest  son  a  knight,  or  to  many  his  eldest 
daughter. 

t  And  it  is  to  be  noted,  that  all  those  that  hold  lands 
by  the  tenure  of  socage  in  eapite,  although  not  by 
knight's  service,  cannot  alien  without  licence,  and 
they  are  to  sue  livery,  and  pay  primer  seisin,  but  not 
to  be  in  ward  for  body  or  land. 

By  example  and  resemblance  of  the  king's  policy 
in  these  institutions  of  tenures,  the  great  men  and 
gentlemen  of  this  realm  did  the  like  so  near  as  they 
could ;  as  for  example,  when  the  king  had  given  to 
any  of  them  two  thousand  acres  of  land,  this  party 
purposing  in  this  place  to  make  a  dwelling,  or,  as 
the  old  word  is,  his  mansion-house,  or  bis  manor- 
house,  did  devise  how  he  might  make  his  land  a 
complete  habitation  to  supply  lum  with  all  manner  of 
necessaries ;  and  for  that  purpose,  he  would  give  of 
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make  as  many  as  he  would.  Then  this  lord  would  ^<^8^  ^ 
provide  that  the  land  which  he  was  to  keep  for  his  S'bj^te^" 
own  use  should  be  ploughed,  and  his  harvest  brought  '"^* 
home,  his  bouse  repaired,  his  park  paled,  and  the 
like:  and  for  that  end  he  would  give  some  lesser 
parcels  to  sundry  others,  of  twenty,  thirty,  forty, 
or  fifty  acres :  reserving  the  service  of  ploughing  a 
certain  quantity,  or  so  many  days  of  his  land,  and 
certain  harvest  works  or  days  in  the  harvest  to  labour, 
or  to  repair  the  house,  park-pale,  or  otherwise,  or 
to  give  nim  for  his  provision,  capons,  hens,  pepper, 
cummin,  roses,  gilliflowers,  spurs,  gloves,  or  the 
like:  or  to  pay  to  him  a  certain  rent,  and  to  be 
sworn  to  be  nis  £Edthful  tenant,  which  tenure  was 
called  a  socage  tenure,  and  is  so  to  this  day ;  howbeit 
most  of  the  ploughing  and  harvest  service  are  turned 
into  mon^rents. 

•  The  tenants  in  socage  at  the  death  of  every  te-  Belief  of 
nant  were  to  pay  relief,  which  was  not  as  knight's  ser-  ^Swe.'o» 
vice  is,  five  pound  a  kuight's  fee :  but  it  was,  and  so  y<^«  »«>* 
18  still,  one  year's  rent  of  the  land ;  and  no  wardship  ^^p, 
M  other  profit  to  the  lord.     The  remainder  of  the  °'^^ 
two  thousand  acres  he  kept  to  himself,  which  he  used  the  djing 
to  manure  by  his  bondmen,  and  appointed  them  at  ^^*  ^ 
the  courts  of  his  manor  how  they  slA)uId  hold  it, 
"lating  an  entry  of  it  into  the  roll  of  the  remem- 
brances of  the  acts  of  his  court,  yet  still  in  the  lord's 
power  to  take  it  away;   and   therefore  they  were 
called  tenants  at  will,  by  copy  of  court-roll ;  being  in  viiienage 
troih  bondmen   at  the  beginning :  but  having  ob-  ^op^^**" 
tained  fireedom  of  their  persons,  and  gained  a  custom  oonrt-roU. 
by  use  of  occupying  their  lands,  they  now  are  called 
copyholders,  and  are  so  privileged  that  the  lord  can- 
not put  them  out,  and  all  through  custom.     Some 
copynolders  are  for  lives,  one,  two,  or  three  suc- 
cessively ;   and  some  inheritances  from  heir  to  heir 

by  custom ;  and  custom  ruleth  these  estates  wholly, 

*  All  money  and  escuage  money  is  likewise  due  unto  the 
Inds  of  their  tenants. 
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both  for  widows'  estates,  fines,  herriots,  forfeitures, 
ajid  all  other  things. 

Manors  being  in  this  sort  made  at  the  first,  reason 
1.  was  that  the  lord  of  the  manor  should  hold  a  court, 
which  is  no  more  than  to  assemble  his  tenants  to- 
gether at  a  time  by  him  to  be  appointed  ;  in  which 
court  he  was  to  be  informed  by  oath  of  his  tenants, 
of  all  such  duties,  rents,  reliefs,  wardships,  copyholds, 
or  the  like,  that  had  happened  unto  him;  which 
information  is  called  a  presentment,  and  then  his 
bailiff  was  to  seize  and  distrain  for  those  duties  if  they 
were  denied  or  withholden,  which  is  called  a  court 
baron :  and  herein  a  man  may  sue  for  any  debt  or 
trespass  under  forty  shillings  value,  and  the  free- 
holders are  to  judge  of  ibe  cause  upon  proof  pro- 
■■  duced  upon  both  sides.  And  therefore  the  free- 
'  holders  of  these  manors,  as  incident  to  their  tenures, 
'  do  hold  by  suit  of  court,  which  is  to  come  to  the 
court,  and  there  to  judge  between  party  and  party 
in  those  petty  actions ;  and  also  to  infonn  the  lord 
of  duties,  rents,  and  services  unpaid  to  him  from  his 
tenants.  But  this  course  it  is  discerned  who  be  the 
lords  of  lands,  such  as  if  the  tenants  die  without  heir, 
or  be  attainted  of  felony  or  treason,  shall  have  the 
land  -by  eschtet. 

Now   concerning  what  attainders  shall   give   the 


Use  of  the  Law.  109 

ing  him  to  proclaihi  him  in  his  county-court  five 
several  court  days,  to  yield  his  body ;  which  if  the 
sheriff  do,  and  the  party  yield  not  his  body,  he  is 
said,  by  the  default  to  be  outlawed,  the  coroners 
there  adjudging  him  outlawed,  and  the  sheriff  mak- 
ing the  return  of  the  proclamations,  and  of  the 
judgment  of  the  coroners  upon  the  backside  of  the 
writ  This  is  an  attainder  of  felony,  whereupon  the 
offender  doth  forfeit  his  lands  by  an  escheat  to  the 
lord  of  whom  they  are  holden. 

But  note,  that  a  man  found  guilty  of  felony  by  Prajcr  of 
verdict  or  confession,  aujd  praying  his  clergy,  and  ***®  *^*"?^- 
thereupon  reading  as  a  clerk,  and  so  burnt  in  the 
hand  and  discharged,  is  not  attainted ;  because  he  by 
his  clergy  preventeth  the  judgment  of  death,  and  is 
called  a  clerk  convict,  who  loseth  not  his  lands  but 
all  his  goods,  chattels,  leases,  and  debts. 

So  a  man  indicted,  that  will  not  answer  nor  put  He  that 
himself  upon  trial,  although  he  be  by  this  to  have  njotefor- 
judgment  of  pressing  to  death,  yet  he  doth  forfeit  no  f^'teth  no 
lands,  but  goods,  chattels,  leases,  and  debts,  except  cept'fo"' 
his  offence  be  treason,  and   then  he  forfeiteth  his  tretson. 
lands  to  the  crown. 

So  a  man  that  killeth  himself  shall  not  lose  his  Hethatkiii- 
lands,  but  his  goods,  chattels,  leases,  an4  debts.     So  Lrfeiu!^ 
of  those  that  kill  others  in  their  own  defence,  or  by  ^*  *»» 

'  r  _^  >  ^  chattel!. 

misfortune. 

A  man  that  being  pursued  for  felony,  and  flieth  W^^g  for 
for  it,   loses  his  goods  for  his  flying,  although  heforfStireof 
return  and   is   tried,    and   found  not  guilty  of  the  fsp^^ 
fact. 

So  a  man  indicted  of  felony,  if  he  yield  not  his  He  that 
body  to  the  sheriff  until  after  the  exigent  of  procla-  ^^^^ 
mation  is  awarded  against  him,  this  man  doth  forfeit  the  exigent 
all  his  goods  for  his  long  stay,  although  he  be  not  forfeit^Hf 
found  guilty  of  the  felony ;  but  none  is  attainted  to  Ws  goodi. 
lose  his  lands,  but  only  such  as  have  judgments  of 
death  by  trial  upon  verdict,  or  their  own  confession,  . 
or  that  they  be  by  judgment  of  the  coroners  out- 
Wed,  as  before. 


Uloaw. 
Autiader 
"in  felonj  I 


110  C&e  ^lAe  Law. 

Besides  the  escheats  of  lands  to  the  lords  of  whom 

iMithey  be  holden,  for  lack  of  heirs,  and  by  attainder 
for  felony,  which  only  do  hold  place  in  fee-simple 
lands,  there  are  also  forfeiture  of  lands  to  the  crown 

[.  by  attainder  of  treason ;  as  namely,  if  one  that  hath 
entailed  lands  commit  treason,  he  forfeiteth  the  profits 
of  the  lands  for  his  life  to  the  crown,  but  not  to  the  lord. 

'  And  if  a  man  having  an  estate  for  life  of  himself, 
or  of  another,  commit  treason  or  felony,  the  whole 
estate  is  forfeited  to  the  crown,  but  no  escheat  to 

I  the  lord. 

But  a  copyhold,  for  fee-simple,  or  for  life,  is  for- 
feited to  the  lord,  and  not  to  the  crown  ;  and  if  it 
be  entailed,  the  lord  is  to  have  it  during  the  life  of  the 
offender  oiUy,  and  then  his  heir  is  to  have  it. 

Tlie  custom  of  Kent  is,  that  Gavelkind  land  is 
not  forfeitable  nor  escheatable  for  felony :  for  they 
have  an  old  saying ;  The  father  to  the  bough,  and 
the  son  to  the  plough. 

If  the  husband  was  attainted,  the  wife  was  to  lose 
her  thirds  in  cases  of  felony  and  treason,  but  yet  she 
is  no  offender ;  but  at  this  day  it  is  holden  by  statute 
law,  that  she  loseth  them  not  for  the  husband's  felony. 
The  relation  of  these  forfeits  are  these : 

1.  That  men  attainted  of  felony  or  treason,  by 
verdict  or  confession,  do  forfeit   ilII   the   lands  they 
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kill's  title  shall  look  no  further  back  than  to  those  ^  f®'  ^ 
goods,  the  party  attainted  by  verdict  or  confession  had  goods  and 
at  the  time  of  the  verdict  and  confession  given  or  made,  ch«^*«^ 
and  in  outlawries  at  the  time  of  the  exigent,  as  well 
in  treasons  as  felonies :  wherein  it  is  to  be  observed, 
that  upon  the  party's  first  apprehension,  the  king's 
officers  are  to  seize  all  the  goods  and  chattels,  and  The  king's 
preserve  them  together,  dispending  only  so  much  out  ^^"  ^_ 
of  them,  as  is  nt  for  the  sustentation  of  the  person  ion's  gcK>ds 
in  prison,  without  any  wasting,  or  disposing  of  them  ^15.^^**" 
until  conviction ;  and  then  the  property  of  them  is  in 
the  crown,  and  not  before. 

It  is  also  to  be  noted,  that  persons  attained  for  a  fe-  a  person 
lony  or  treason  have  no  capacity  in  them  to  take,  ob-  ^|J**"^^ 
tain,  or  purchase,  save  only  to  the  use  of  the  king,  un-  chase,  bat  it 
til  the  party  be  pardoned.     Yet  the  party  getteth  not  J^^^^ 
back  his  lands  or  goods  without  a  special  patent  of  use.  There 
restitution,  which  cannot  restore  the  blood  without  ^liJjf^'JI^ 
an  act  of  parliament.     So  if  a  man  have  a  son,  and  »»  Woo^ 
then  is  attained  of  felony  or  treason,  and  pardoned,  ^  pariu! 
and  purchaseth  lands,  and  then  hath  issue  another  ™«n*J  *>«* 
son,  and  dieth ;  the  son  he  had  before  he  had  his  par-  en^ieth  ■ 
don,  althoufifh  he  be  his  eldest  son,  and  the  patent  ™*"  ^  p^ 

^7  ^  chase  '  anu 

have  the  words  of  restitution  to  his  lands,  shall  not  the  heir  be- 
inherit,  but  his  second  son  shall  inherit  them,  and  not  §J^^?,j^^ 
the  first;  because  the  blood  is  corrupted  by  the  at- those  lands. 
tainder,  and  cannot  be  restored  by  patent  alone,  but 
by  act  of  parliament     And  if  a  man  have  two  sons, 
and  the  eldest  is  attained  in  the  life  of  his  father, 
and  dieth  without  issue,  the  father  living,  the  second 
son  shall  inherit  the  father's  lands ;  but  if  the  eldest 
son  haire  any  issue,  though  he  die  in  the  life  of  his 
&ther,  th^i  neither  the  second  son,  nor  the  issue  of 
the  eldest,  shall  inherit  the  father's  lands,  but  the  father 
shall  there  be  accounted  to  die  without  heir ;  and  the 
kud  shall  escheat,  whether  the  eldest  son  have  issue 
or  not,  afterward  or  before,  though  he  be  pardoned 
ifter  the  death  of  his  father. 

IV.  Property  of  lands  by  conveyance  is  first  J^J3^°^ 
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distributed  into  estates  Tor  years,  for  life,  in  tail,  and 
fee-simple. 

These  estates  are  created  by  word,  by  writing,  or 
by  record. 

1.  For  estates  of  years,  which  are  commonly  called 
leases  for  years,  they  are  thus  made:  where  the 
owner  of  the  land  agreeth  with  the  other  by  word  of 
mouth,  that  the  other  shall  have,  hold,  and  enjoy  the 
land,  to  take  the  profits  thereof  for  a  time  certain  of 
years,  months,  weeks,  or  days,  agreed  between  them ; 
and  this  is  called  a  lease  parole ;  such  a  lease  may 
be  made  by  writing  poll,  or  indented  of  demise, 
grant,  and  to  farm  let,  and  so  also  by  fine  of  record  ; 
but  whether  any  rent  be  reserved  or  no,  it  is  not  ma- 
terial. '  Unto  mese  ■\  leases  there  may  be  annexed 
such  exceptions,  conditions,  and  covenants,  as  the 
parties  can  agree  on.  They  are  called  chattels  real, 
and  are  not  inheritable  by  the  heirs,  but  go  to  the 
executors,  and  administrators,  and  be  saleable  for 
debts  in  the  life  of  the'owner,  or  in  the  executors  or 
administrators'  hands  by  writs  of  execution  upon  sta- 
tutes, recognisances,  judgments  of  debts  or  damages. 
They  be  also  forfeitable  to  the  crown  by  outlawry,  by 
attainder  for  treason,  felony,  or  premunire,  killing 
himself,  flying  for  felony,  although  m.il  L;-\iilly  of  the 
fact,   standing  out,  or  refusing  to  !»e  iiied  by  the 
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2.  Leases  for  lives  are  also  called  freeholds :  they  cbatieb, 
may  also  be  made  by  word  or  writing.     There  must  •Pf  ****'*'• 
be  lively  and  seisin  given  at  the  making  of  the  lease  ul^.  for 
by  him,  whom  we  call  the  lessor;    who  cometh  to||J^^,^ 
the  door,  backside,  or  garden,  if  it  be  a  house,  if 
not,  then  to  some  part  of  the  land,  and  there  he  ex- 
presseth,  that  he  doth  grant  unto  the  taker,  called  the 
lessee,  for  term  of  his  life ;  and  in  seisin  thereof,  he 
delivereth  to  him  a  turf,  twig,  or  ring  of  the  door : 
and  if  a  lease  be  by  writing,  then  commonly  there  indorte- 
is  a  note  written  on  the  backside  of  the  lease,  with  I^Jl^tfj'' 
the  names  of  those  witnesses  who  were  present  at  the 
time  of  the  livery  of  seisin  made.     This  estate  is  not  Lease  for 
saleable  by  the  sheriff  for  debt  j  but  the  land  is  to  be  ^^  **?!  ^ 
extended  for  a  yearly  value  to  satisfy  the  debt.     It  is  the  iheru? 
not  forfeitable  by  outlawry,  except  in  cases  of  felony,  bu't  ^^^,1, 
nor  by  any  of  me  means  before  mentioned,  of  leases  ed  at  a 
for  years ;  saving  in  an  attainder  for  felony,  treason,  J2^^ 
premunire,  and  then  only  to  the  crown,  and  not  to  - 
the  lords  by  escheat. 

And  though  a  nobleman  or  other  have  liberty  by  a  man  that 
charter,  to  have  all  felons  goods ;  yet  a  tenant  holdingy^^^^  b^ 
for  term  of  life,  being  attainted  of  felony,  doth  forfeit  <A»rter, 
mito  the  kingy  and  not  to  this  nobleman.  have  Xe 

If  a  man  have  an  estate  in  lands  for  another  man's  f******/ 
life,  and  dieth ;   this  land  cannot  go  to  his  heir,  are  be  at- 
nor  to  his  executors,  but  to  the  party  that  first  entereth ;  *«»>*«^' 
and  he  is  called  an  occupajit;  as  before  hath  been  Occupant 
declared. 

A  lease  for  years  or  for  life  maybe  made  also  by 
fine  of  record,  or  bargain  and  sale,  or  covenant,  to 
stand '  aeised  upon  good  considerations  of  marriage, 
or  blood;  the  reasons  whereof  are  hereafter  ex*^ 
pressed. 

3.  Entails  of  lands  are  created  by  a  gift,  with^^^^ 
^foy  and  seisin  to  a  man,  and  to  the  heirs  of  his  bow'iack 
Vody ;  this  word,  body,  making  the  entail,  may  be  ^J^^^u^ 
ikaeiiBtra    1  and  restrained  to  the  males  or  females,  miied, 

%t\  Wbi  of  their  two  bodies,  or  of  the  body  of  either 
rf  them,  or  of  the  body  of  the  grandfather  or 
father. 

VOL.  IV.  J 
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i^tktMi.  Bntails  of  lands  began  \tj  a  statute  made  (n  Ed. 
^|[X*S"  ^'  J-'s  t™»e,  by  which  also  they  are  so  much  «U«D^h- 
Ed-i'i  ened,  as  that  the  tenant  in  tail  oould  not  ptit  awby 
S^^a^Ae  land  from  the  heir  by  Miy  act  of  convtyanoft 
M  ><reD|^-  or  attainder ;  nor  let  it,  nor  incumber  it,  longer  than 

eDcd,  that    ^_■  x-p  '  o 

Atjwtn  his  own  life. 

"'  f^*-      But  the  inconvenience  thereof  was  great,  for  bf 
■Hunda.    that  means  the  land  being  so  sure  tied  Upon  the  he^ 
J^  r^'  as  that  his  father  could  not  put  it  froM  him,  il  nmde 
^m«tt  the  son  to  be  disobedient,  neeligent,  and  wastefid, 
^^      often   marrying  without  the  Other's  consent,  and 
to  grow  insolent  in  vice,  knowing  that  there  could 
be  no  check  of  disinheriting  him.     It  also  made 
the  owners  of  the   land  less  fearful  to  commit  mur- 
ders,  felonies,  treasons,  and  manslauehters ;  for  that 
they  knew  none  of  these  acts  could  hurt  the  heir 
of  his  inheritance.     It  hindered  men  that  hed  en- 
tailed lands,  that  they  could  not  make  the  best  of 
their  lands  by  fine  and  improvement,  for  that  none, 
upon  so  uncertain  an  estate  as  for  term  of  his  own 
life,  would  give  him  a  fine  of  any  value,  not  lay 
any  great  stock  upon  the  land,  that  might  yield  rent 
improved. 
The  pre-         Lastly,  those  entails  did  defraud  the  crowm,  and 
«^  '^  many  subjects  of  their  debts ;  for  that  the  land  was 
not  liable  longer  than  in  his  own  life-time;  wWA 
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laada,  or  dotnesBe,  or  any  lease  in  reversion,  nor  less 
Feat  veaenrad  than  the  tenants  have  paid  most  part 
of  one-iad-tweKty  years  before,  nor  have  any  manner 
Off  dtfchai^  for  doing  wastes  and  spoils :  by  a  sta- 
taie  made  33  H.  VIII.  tenants  of  entailed  lands  aressH.viii. 
liafaie  to  Ac  kii^s  debt^«  by  extent ;  and  by  statutes  ^^^, 
made  13  and  39  Eliz.  they  are  saleable  for  the  arrear-  tails  two 
ages  upon  his  account  for  his  office ;  so  that  now  it  i"noi^- 
ltited^  that  entailed  lands  have  two  priviliges  only,  feiubie  for 
wUch  be  tlMse :  First,  not  to  be  forfeited  for  felonies.  KoTex-  ^' 
Seoondbr,  not  to  be  extended  for  debts  after  the^n^^*!^ 
party's  death,  except  the  entails  be  cut  off  by  fine  and  dd>tsof  die 
flwo'fery.  ^JlS!^ 

But  it  is  to  be  noted,  that  since  these  notable  proviM.  Mt 
statutOL  and  remedies  provided  W  statutes,  to  dock  S  «ci«»« 

^    •!      'i  .  1*^  1    '^.  11     1  his  next 

etttaiiS)  taere  is  started  up  a  devise  called  perpe-hdr.  ifiw 
taitf^  winch  is  an  entail  with  an  addition  of  a  pro-  fcu huS^ 


condilional,  tied  to  his  estate,  not  to  put  awav  ute,  and 
Aft  hmd  from  his  next  heir;  and  if  he  do,  to  forfeit  ^^'^'^t 
his  own  estate.     Which  perpetuities,  if  they  should  enter.  Of  a 
wonld  bring  in  all  the  former  inconveniencies  5!h32h  u*«i 
^  entails,  that  were  cut  off  by  the  former  entail  with 
itioned  statutes,  and  far  greater ;  for  by  the  per-  i^ese  per-' 
peptaiCy,  if  he  that  is  in  possession  start  away  never  P^^/^fV 
•o  lilde,  as  in  making  a  lease,  or  selling  a  little  hTaii  the  ^ 
quillet,  forgetting  after  two  or  three  descents,  asJ^^^J^. 
sAen  they  do,  now  they  are  tied;  the  next  heirdesofes- 
mat  ester,  who  peradventue  is  his  son,  his  brother,  *"**•  •"**''• 
vude,  4X  kinsman :  and  this  raiseth  unkind  suits.  The  hicqn- 
aH  1^  kindred   at  jars,   some  taking  one^Hh^** 
4Mmie  another,  and  the  principal  parties  wast-  perpetoi* 
l4eir  tiaie  and  money  in  suits  of  law;  so  that  in  ^^ 
end  4fa^  are  both  constrained  by  necessity  to 
m  a  saie  of  the  land,  or  great  part  of  it,  to 
tlieir  4cbts,  occasioned  throu^  their  suits.    And 
if  tba  chief  of  the  family,  for  any  good  purpose  of 
'^  well  aeoti^  himself,  by  selling  Aat  which  lieth  far 
^  to  buy  mat  which  is  near,  or  for  the  advance-- 
<rf  h  s  -daughters  or  younger  sons,  should  have 
MlUe  cause  to  sell,  t^s  perpetuity,  if  it  should 
Md  good  reeitraineth  him.     And  more  fiian  that, 

I  2 
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where  many  are  owners  of  inheritance  of  land  not  en- 
tailed, may,  during  the  minority  of  his  eldest  son,  ap- 
point the  the  profits  to  go  to  the  advancement  of  the 
younger  sons  and  daughters,  and  pay  debts ;  but  by 
entails  and  perpetuities,  the  owners  of  these  lands  can- 
not do  it,  but  they  must  suffer  the  whole  to  descend  to 
the  eldest  son,  and  so  to  come  to  the  crown  by  ward- 
ship all  the  time  of  his  infancy. 

Wherefore,  seeing  the  dangerous  times  and  un- 
towardly  heirs,"  they  might  prevent  those  mischiefs 
of  undoing  their  houses  by  conveying  the  land  from 
such  heirs,  if  they  were  not  tied  to  the  stake  by  those 
perpetuities,  and  restrained  from  forfeiting  to  the 
crown,  and  disposing  it  to  their  own,  or  to  their 
children's  good ;  therefore  it  is  worthy  of  considera- 
tion, whether  it  be  better  for  the  subject  and  sove- 
reign to  have  the  lands  secured  to  men's  names  and 
bloods  by  perpetuities,  with  all  the  inconveniences 
above  mentioned,  or  to  be  in  hazard  of  undoing  his 
house  by  unthrifty  posterity. 

4.  The  last  and  greatest  estate  of  lands  is  fee- 
simple,  and  beyond  this  there  is  none  of  the  fomrn 
for  lives,  years,  or  entails ;  but  beyond  them  is  fee- 
simple.  For  it  is  the  greatest,  last,  and  uttermost 
degree  of  estates  in  land  ;  therefore  he  that  maketh 
lease  for  life,  or  a  gift  in  tail,   may  appoint  a  re- 
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giver  will  dispose  of  the  reversion  after  it  remain- 
eth  in  himself,  he  is  to  do  it  by  writing,  and  not  by 
.word,  and  the  tenant  is  to  have  notice  of  it,  and  to  Aunnimciit 
attura  to  it,  which  is  to  give  his  assent  bv  word  "'1?*^'^ 

^  .1        !•!  *^  1  1  "^  '  to  the  grint 

OT  paying  rent,  or  the  like;  and  except  the  tenant o/ihcrcTer- 
will  thus  attum,  the  party  to  whom  the  reversion  is  "**"* 
granted  cannot  have  the  reversion,  neither  can  hexbetcmnt 
compel  him  by  any  law  to  attum,  except  the  grant  JSJi*^,"^' 
of  the  reversion  be  by  fine;  and  then  he  may  bytum.but 
writ  provided  for  that  purpose :  and  if  he  do  not  re^i^'i, 
purchase  ^  that  vnit,  yet  by  the  fine  the  reversion  |»nted  by 
shall  pass:  and  the  tenant  shall  pay  no  rent,  ex- 
cept he  will  himself,  nor  be  punished  for  any  waste 
in  "houses,  woods,  etc.  unless  it  be  granted  by  bar- 
gain and  sale. by  indenture  enrolled.     These  fee- 
simple  estates  lie  open  to  all  perils  of  forfeitures, 
exieniSj  incumbrances,  and  sales. 

.    Lands  are  conveyed  by  these  six  means :  Landi  may 

1 .  By  feofiment,  which,  is  where  by  deed  lands  *»  convej- 
are  given  to  one  and  his  heirs,  and  livery  and  seisin,  fcoff^nt. 
made  according  to  the  form  and  eflfect  of  the  deed  ;  *•  ^  ^"«- 
if  a  lesser  estate  than  fee-simple  be  given,  and  livery  covcfy." 
of  seisin  made,  it  is  not  called  a  feoffment,  except  **  g^^*^ 
the  fee-simple  be  conveyed,  but  is  otherwise  called  nknt.  6.  Bj 
a  lease  for  life  or  gift  in  tail,  as  above  mentioned.         '^*"* 

.2.  A  fine  is  a  real   agreement,   beginning  thus,  What  a  fine 
Hac  est  Jinalis  concordia,  etc.   This  is  done  before  }]['„5J*Ui**'' 
the  lung's  judges  in  the  court  of  common  pleas,  be  coovey. 
concerning  lands  that  a  man  should  have  from  an-  ^^  ^*^^y' 
other  to  him  and  his  heirs,  or  to  him  for  his  life,  or 
to  him  and  the  heirs  males  of  his  body,  or  for  years 
certain,  whereupon  rent  may  be  reserved,  but  no  con- 
difibn  or  covenants.     This  fine  is  a  record  of  great 
credit ;  and  upon  this ,  fine  are  four  proclamations 
made  openly  in  the  common  pleas ;  that  is,  in  every  Yi^e  yw 
term  one,  for  four  terms  together ;  and  if  any  man  ||«n  daim 
having  right  to  the  same,  make  not  his  claim  within  ^^  i^.® ' 
five  years  after  the  proclamations  ended,  he  loseth^"*-  «. 
Ids  right  for  ever,  except  he  be  an  infant,  a  woman  mt.  ^ 
covert,   a  madman,  or  beyond   the  seas,  and  thenj|^^-^ 
his  right  is  saved ;  so  that  the  claim  be  within  five  s^  ^** 
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years  after  full  age,  the  death  of  her  husband,  re- 
covery of  his  wits,  or  return  from  beyond  the  seas. 
.  i,  a     This  fine  is  called  a  feoft'ment  of  record,  because 
'"""'"Uhat  it  includeth  all  the  feoflment  doth,  and  work- 
eth  farther  of  iW  own  nature,  and  barreth  entails 
peremptorily,  whether  the  heir  doth  claim  within 
five  years  or  not,  if  he  claim  by  him  tliat  levied 
the  fine. 
II  raco-      3.   Recoveries  are  where  for  assurances  of  lands 
"*'*■  the  parties  do  agree,  that  one  shall  begin  an  action 
real  against  the  other,  as  though  he  had  good  right 
to  the  land,  and  the  other  shall  not  enter  into  de- 
fence against  it,  but  allege  that  he  bought  the  land 
of  1.  H.  who  had  warranted  unto  him,  and  pray  that 
I.  H.   may  be  called  in  to  defend  the  title,  which 
I.  H.  is  one  of  the  criers  of  the  common  pleas,  and 
imon     is   called  the  common  vouchee.     This    I.    H.   shall 
uHhe  appear  and  make  as  if  he  would  defend  it,  but  shall 
5  ofihe  pray  a  day  to  be  assigned  him  in  his  matter  of  de- 
fence ;  which  being   granted    him,    at  the   day  he 
maketh  default,  and  thereupon  the  court  is  to  give 
judgment  against  him;  which  cannot  be  for  him  to 
lose  his  lands,  because  he  hath  it  not,  but  the  party 
that  he  hath  sold  it  to  hath  that,  who  vouched  him 
to  warrant  it. 
jmcm       Therefore  the  demandant  who   hath  no  defence 
dlnl''    made  against  it,  must  have  judgment  to  have  the 
Miihe  land  against   him  that  he  sued,  who  is  called  the 
tenant,  and  the  tenant  is  to  have  judgment  against 
^mcni    [.  H.  to  recover  in  value  so  much  land  of  his,  where 
.'""q"  in  tiTith  lie  hath  none,  nor  never  will.      And  by  thl* 
hbmi  device,  grounded  upon  the  strict  principles  of  law, 
uniiiiun  ibe   fir.st  tenant   loseth  the  land,  and  hath  nothing 
iicc.     for  it ;  but  it  i^  \yy  jjis,  Q^j,  agreement  for  assurance 

to  him  that  brought  it. 
cDvtry  This  recovery  barreth  entails,  and  all  remaindera 
It  tnl"  '•id  reversions  tJiat  should  take  place  after  the  en- 
«""■-  tails,  saving  where  the  king  is  giver  of  the  entail, 
„.  and  kecpeth  the  reversion  to  himself;  then  neither 
iden  the  iieip^  jjQj.  the  remainder,  nor  the  reversion,  ii 
barred  by  the  recovery. 


i 
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The  reason  why  the  heirs,  remafaiders,  and  rever-  The  mmod 
tkma  are  thus  barred,  is  because  in  strict  law  the  "^^^  *  ^™' 
recompenoe  adjudged  against   the  crier  that  was  ▼eiybarreih 
vouchee,  is  to  go  in  succession  of  estate  as  the  land  2|SS^"" 
ahould  have  done,  and  then  it  was  not  reason  to  allow  •^  revw- 
the  heir  the  liberty  to  keep  the  land  itself,  and  also  to  ^^ 
kave  reeompence ;  and  therefore  he  loseth  the  land, 
and  is  to  trust  to  the  reeompence. 

This  slight  was  first  invented,  when  entails  fell  out  The  qn^ 
to  be  so  iucofivenient  as  is  before  declared,  so  that  JJj^j^jjTqf 
nen  made  no  oonscience  to  cut  them  off,  if  they  could  ^^^  ip 
find  law  for  it     And  now  by  use,  those  recoveries  are  S^lil^^ 
become  eommon  assurances  against  entails,  remain-  covcmn. 
ders,  and  reversions,  and  are  the  greatest  security  ^i!^  "* 


purchasers  have  for  their  money ;  for  a  fine  will  bar  co««<a 
tke  heir  in  tail,  and  not  the  remainder,  nor  reversion,  ^^^d 
jbut  a  common  recovery  will  bar  them  all.  S?1ISi** 

Upon  feoffiments  and  recoveries,  the  estate  doth  Upoa  Sm. 
settle  as  the  use  and  intent  of  the  parties  is  declared  I^^f^!^ 
By  word  or  writing,  before  the  act  was  done :  as  for  net,  the  ct- 
eninpie,  if  they  make  a  writing  that  one  of  them  shall  "^^^ 
levy  a  ine,  make  a  feonment,  or  suffer  a  common  re-  cording  to 
covery  to  the  other :  but  the  use  and  intent  is,  that  |be  pa^ 
one  should  have  it  for  his  life,  and  after  his  decease  a 
etraager  to  have  it  in  tail,  and  then  a  third  in  fee- 
simple  ;  in  this  case  the  land  settled  in  an  estate  ac- 
carding  to  the  use  and  intent  declared :  and  that  by 
Mason  of  the  statute  made  27  H.  VIII.  conveying  the 
Wnd  in  possession  to  him  that  hath  interest  in  the  use, 
er  intent  of  the  fine,  feoffment  or  recovery,  accord- 
iam  to  die  use  and  intent  of  the  parties. 

Upon  this  statute  is  likewise  grounded  the  fourth  ^^^|s^ 
and  fifth  of  the  six  conveyances,  namely,  bargains  oowunb 
nnd  sales,  and  covenants  to  stand  seised  to  uses ;  JJj^JI^  ^ 
fer  this  statute,  wheresoever  it  findeth  an  use,  con-  um,  mn  au 
kmieth  the  possession  to  it,  and   tumeth    it  intoKJJ^«»^ 
jfiut  quali^  of  estate,  condition  rent,  and  the  like,  lutotc. 
«e  the  use  hath. 

4.  The  use  is  but  the  equity  and  honesty  to  held  what  a  xm 
tiie  land  in  conscientia  boni  viri.     As  for  example ;  ^ 
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I  and  you  ^;ree  that  I  shall  give  you  mooey  for  your 
land',  and  you  shall  make  me  assurance  of  it.  I  pay 
you  the  money,  but  you  make  me  not  assurance. of 
it.  Here  although  the  estate  of  the  laud  be  still  in 
you,  yet  the  equity  and  honesty,  to  have  it  is  with 
me;  and  this  equity  is  called  the  use,  upon  whieh 
I  hsid  no  remedy  but  in  chancery,  until  this  statute 
Sefoiew  was  made  of  27  H.  VIII.  and  now  this  statute 
^'^V^  conjoineth  and  conveyeth  the  land  to  him  that  hath 


nUrfora 


land  itself,  without  any  other  conveyance  from 
you  ajid  it  is  called  a  bargain  and  sale. 
TiieibiLof  But  the  parliament  that  made  that  statute  did 
jo^  Ji'  foresee,  that  it  would  be  mischieviousthat  men's  lauds 
puaind  should  SO  Suddenly,  upon  the  payment  of  a  Uttle 
^^^,  of  money  be  conveyed  from  them,  peradventure  in  an 
"■^•y  alehouse  or  a  tavern  upon  strainable  advantages^ 
deed  in-  did  therefore  gravely  provide  another  act  in  the 
^i^ud  same  parbament,  that  the  land  upon  payment  of 
Tbe  lui.  of  this  money  should  not  pass  away,  except  there  were 
mkIc^  "t  ^  '^'■iti^g  indented,  made  between  the  said  two  par- 
tD  placet  ties,  and  the  said  writing  also  within  six  months  in- 
dkT i^!Jr'  rolled  at  some  of  the  courts  at  Westminster,  or  in  the 
AttAi.  sessions'-rolls  in  the  shire  where  the  land  Ueth ;  unless 
it  be  in  cities  or  corporate  towns  where  they  did  use 
to  inrolt  deeds,  and  there  the  statute  eztendeth  nt^ 
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And  so  this  covenant  to  stand  seised  to  uses,  is  at  a  covenant 
this   day,  dnce   the  said   statute,  a  conveyance  of  ^^^.^Jj*!^ 
land ;  and  with  this  difference  from  a  bargain  and  useneedeth 
sale,  in  that  this  needeth  no  inroUment,  as  a  bargain  J^J^j*^'^ 
and  sale  doth;  nor  needeth  it  to  be  in  writing  in- bargmin and 
dented,  as  bargain  and  sale  must :  and  if  the  party  d^SiTetf"** 
to  whose  use  he  agreeth  to  stand  seised  of  the  land, 
be  not  wife,  or  child,  cousin,  or  one  that  he  mean- 
eth  to  marry,  then  will  no  use  rise,  and  so  no  con- 
veyance ;  for  although  the  law  alloweth  such  weighty 
considerations  of  marriage  and  blood  raise  uses,  yet 
doth  it  not  admit  such  trifling  considerations,  as  of 
acquaintance,  schooling,  services,  or  the  like. 

But  where  a  man  maketh  an  estate  of  his  land  to  upon  a 
others,  by  fine,  feofiment,  or  recovery,  he  may  then  ^*„*/^^. 
appoint  the  use  to  whom  he  listeth,  without  respect  coTcry,  a 
of  marriage,  kindred,  or   other  things ;  for  in  that  j7ra?tTblf 
case  his  own  will  and  declaration  guideth  the  equity  use  to 
of  the  estate.     It  is  not   so  when  he  maketh  no  ni^JJ, 
estate,  but  agreeth  to   stand   seised,  nor  when  he  ^iihput 
hath  taken  any  thii^,  as  in  the  cases  of  bargain  and  u^^of^'^ 
sale,  and  covenant,  to  stand  seised  to  uses.  Wood  or 

6.  The  last  of  the  six  conveyances  is  a  will   in  oihcriisc. 
writimr;  which  course  of  conveyance  was  first  or-'";^*r^*" 

^o  *'  and  sale  or 

dained  by  a  statute  made  32  H.  VIII.  before  which  coTenaut. 
statute  no  man  might  give  land  by  will,  except  it  ^J  ^!^^^i 
were  in  a  borough  town,  where  there  was  an  espe-  land  bj 
cial  custom  that  men  might  give  their  lands  by  will ;  """• 
as  in  London,  and  many  other  places. 

The  not  giving  of  land  by  will  was  thought  to  be  Xhenotdis- 
a  defect  at  common  law,  that  men  in  wars,  or  sud-  {|^*^"^^^ 
denljr  falling  sick,  had  no  power  to  dispose  of  their  wui,  was 
hinds^  except  they  could  make  a  feoffment,  or  levy  Sri^def^ 
a  fine,   or  suffer  a  recovery ;  which   lack   of  time  "t  the  com- 
would  not  permit :  and  for  men  to  do  it  by  these  "^  '^' 
means,   when  they  could  not  undo  it  again,  was 
hard ;  besides,  even  to  the  last  hour  of  death,  men's 
imnds  'might  alter  upon  further  proofs  of  their  chil- 
droi  or  kindred,  or  increase  of  children  or  debt,  or 
defect  of  servants  or  friends. 
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For  which  cause,  it  was  reasQii  that  the  law 
Bbould  pennit  him  to  reserve  to  the  last  instant  the 
disposing  of  his  lands,  and  to  gire  him  means  to  diS' 
pose  of  it ;  which  seeing  it  did  not  htlj  serve,  men  used 
this  devise : 

They  conveyed  their  full  estates  of  their  lan^  in ' 
their  good  health,  to  friends  in  trust,  properly  called 
feoffees  in  trust ;  and  then  they  would  by  their  wills 
declare  how  their  friends  should  dispose  of  their  lands; 
and  if  those  friends  would  not  perform  it,  the  court 
of  chancery  was  to  compel  them  by  reason  of  trust; 
and  this  trust  was  called  the  use  of  the  land,  so  as  the 
feoffees  had  the  land,  and  the  party  himself  had  the 
use;  which  use  was  in  equity,  to  take  the  profits  f<»' 
himself,  and  that  the  feoffees  should  make  such  aa 
estate  as  he  should  appoint  them;  and  if  he  ap- 
pointed none,  then  the  use  should  so  to  the  hw, 
as  the  estate  itself  of  the  land  should  nave  dcme ;  far 
the  use  was  to  the  estate  like  a  shadow  following 
the  body. 

By  this  course  of  putting  lands  into  use  there  wtM 
many  inconveniences,  aa  this  use,  which  grew  fint 
for  a  reasonable  cause,  namely,  to  give  men  powa 
and  liberty  to  dispose  of  their  own,  was  tunwd  ta 
deceive  many  of  Uieirjust  and  reasonable  rights;  ai 
namely,  a  man  that  had  cause  to  sue  for  bis  1 
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waid  for  it,  or  any  duty  of  tmure  fall  to  the  lord  by 
his  death,  or  that  he  could  make  any  leases  of  it 

Which  frauds  by  degrees  of  time,  as  they  increas-  The  fiuds 
edy  were  remedied  bydiyers  statutes:  as  namely,  bya^^I^ 
statute  of  1  H.  VI.  and  4  H.  VIII.  it  was  appointed  ««.  by^ 
that  the  action  may  be  tried  against  him  which  S^m 
taketh  the  profits,  wUch  was  then  cestuy  que  use ;  by  ^^^^ 
a  statute  ooade  1  R.  III.  leases  and  estates  made  by  ««« ml^ 
cetfiiy  mc  use  are  made  good,  and  estates  by  him  ^^J^^^ 
ac^owledged.     4  H.  VII.  the  heir  of  cei/vy  que  use 
is  to  be  in  ward ;  16  H.  VIII.  the  lord  is  to  haye  re- 
lief upm  the  death  of  any  cesiuy  queuse. 

Which  frauds  neyertheless  multiplying  daily,  in<7H.8. 
the  end,  27  H.  VIII.  the  parliament,  purposing  to  ^S^^u 
take  away  all  those  uses,  and  reducing  the  law  to  ^^"^ 
the  aade&t  fimn  of  conyeying  of  lands  by  public  to  die  an- 
Hfery  of  aasin,  fine,  and  recoyery,  did  ordain,  that  ^^^^ 
lAere  kmds  were  put  in  trust  or  use,  there  the  pos-  nnTcF' 
•essioD  and  estate  should  be  presently  carried  out^^l^'^ 
of  the  friends  in  trust,  and  settled  and  inyested  on  fine  nd 
hhnthat  had  the  uses,  for  such  term  and  time  as  he  "^"^^j- 
had  the  use. 

By  this  statute  of  27  H.  VIII.  the  power  of  dis-  ihiriiM 
posii^  land  by  will  is  clearly  taken  away  amongst  JJJ[^^*^ 
those  frauds ;  whereupon  32  H.  VIII.  another  sta-  5f  h.  s. 
tote  wn  made,  to  giye  men  power  to  give  lands  by  f^^ 
will  in  this  sort     First,  it  must  be  by  will  in  writing,  dhpow  of 
Secondly,  he  must  be  seised  of  an  estate  in  fee*J|^^^^ 
simple;  for  tenant  for  another  man's  life,  or  tenant 
in  tail,  CBODDOt  giye  land  by  will;  by  that  statute 
32  H.  VIII.  he  must  be  solely  seised,  and  not  jointly 
with  another;  and  then  being  thus  seised,  for  all  the  ifmiiwifce 
hnd  he  holdeth  in  socage  tenure,  he  may  give  it  by  ^^it^^ 
willy  except  he  hold  any  piece  of  land  in  capite  by  M^wy> 
kniglit's  service  of  the  king ;  and  then  laying  aU  d^^^ 
together,  he  can  give  but  two  parts  by  will :  for  the  ^<?2*  ^ 
And  part  of  the  whole,  as  well  in  socage  as  in  capite^ 

descend  to  the  heir,  to  answer  wardship,  livery,  ^*  **»«* 

.   .     ^     ^i_        '  '^  '''  part  mail 

pnmer  seism  to  the  crown.  detondii> 

i^  so  if  he  hold  lands  by  knight's  service  of  s  ' 
bject,  he  can  devise  of  the  land  but  two  parts. 
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and  the  third  the  lord  by  wardship,  and  the  heir  by 

'  descent  is  to  hold. 

And  if  a  man  that  hath  three  acres  of  land  holdea 

■  in  capite  by  knight's  service,  do  make  a  jointure  to  his 
wife  of  one,  and  convey  another  to  any  of  his  children, 
or  to  friends,  to  take  the  profits,  and  to  pay  his  debts, 
or  legacies,  or  daughters'  portions,  then  the  third  acre 
or  any  part  thereof  he  cannot  give  by  will,  but  must 
sufier  it  to  descend  to  the  heir,  and  that  miist  satisfy 
wardship. 

Yet  a  man  having  three  acres  as  before,  may  con- 
vey all  to  his  wife,  or  children,  by  conveyance  in  his 
life-time,  as  by  feofitnent,  fine,  recovery,  bargain 
and  sale,  or  covenant  to  stand  seised  to  uses,  and 
disinherit  the  heir.  But  if  the  heir  be  within  age 
when  his  father  dieth,  the  king  or  other  lord  shall 
have  that  beir  in  ward,  and  shallhave  one  of  the  three 
acres  during  the  wardship,  and  to  sue  livery  and 
seisin.  But  at  iiill  age  the  heir  shall  have  no  part  of 
it,  but  it  shall  go  according  to  the  conveyance  made 
by  the  father. 

It  hath  been  debated  how  the  thirds  shall  be  set 
forth.  For  it  is  the  use,  that  all  lands  which  the 
father  leaveth  to  descend  to  the  heir,  being  fee-simj^e, 
or  in  tail,  must  be  part  of  the  thirds :  and  if  it  be  ■ 
fiill  third,  ihen  the  King,  nor  beir,  nor  lord,  can  inter- 
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neither  king  nor  lord  can  refuse  it.     And  if  it  be  outihe third 
not  enough,  yet  they  must  take  that  in  part,  and ''""•**^»  **^- 
only  have  a  supply  in  manner  as  before  is  mentioned 
out  of  the  rest. 


Property  in  Goods. 


Of  the  several  ways 
whereby  a  man 
may  get  proper^ 
in  goods  or  chat- 
tels. 


I  By  gift. 

II.  By  sale. 

III.  By  stealing. 

IV.  By  waving. 

V.  By  straying. 

VI.  By  shipwreck. 

VII.  By  forfeiture. 

VIII.  By  executorship. 

IX.  By  administration. 
X"  By  legacy. 


I.  Property  by  gift. 

By  gift,  the  property  of  goods  may  be  passed  by 
worn  or  writing ;  but  if  there  be  a  general  deed  of  gift 
made  of  all  his  goods,  this  is  suspicious  to  be  done 
upon  fraud,  to  deceive  the  creditors. 

And  if  a  man  who  is  in  debt  make  a  deed  of  gift 
of  all  his  goods  to  protect  the  taking  of  them  in 
execution  for  his  debt,  this  deed  of  gift  is  void,  as 
against  those  to  whom  he  stood  indebted ;  but  as 
against  himself,  his  own  executors  or  administrators, 
or  any  man  to  whom  afterwards  he  shall  sell  or  convey 
them,  it  is  good. 


A  deed  of 
giftofgoodt 
to  deceive 
bis  credi- 
tors is  Toid 
against 
ttuem,  but 
good 

against  tbe 
executors, 
adniinistrm- 
tors,  or 
▼endee  of 
the  party 
bimseJf. 


n.  By  fide. 

Property  in  goods  by  sale.     By  sale,  any  man  may  Wbat  is  a 
ctmwej  his  own  goods  to  another ;  and  although  he  ?}*||^ 
may  fear  .execi^tion  for  debts,  yet  he  may  sell  them  whatnot, 
ont-TKht  for  money  at  any  time  before  the  execution  b^TiL!^ 
aerred ;  so  that  there  be  no  reservation  of  trust  be-  reaemition 
tween  them,  that,  repaying  the  money,  he  shall  have  tirJeTair 
Ae  goods. again;  for  that  trust,  in  such  case,  dothpvte. 
prat^  plainly  a  fraud,  to  prevent  the  creditors  from 
taking  the  goods  in  execution. 
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in.  By  tbefi,  or  taking  in  j«st. 
le      Property  of  goods  1:^  theft,  or  taking  in  jeaL     If 
'  (my  man  ste^  my  goods  or  cfaattelB,  or  take  them 
-■  from  me  in  jest,  or  borrow  them  of  me,  or  as  a  tres- 
passer or  felon  carry  them  to  the  market  or  fair,  and 
sell  them,  this  sale  doth  bar  me  of  the  property  of  my 
goods,  saving  that  if  he  be  a  horse  he  must  be  ridden 
two  hours  in  the  market  or  fair,  between  ten  and  five 
o'clock,  and  tolled  for  in  the  toll-book,  and  the  seller 
must  bring  one  to  avouch  his  sale,  known  to  the  toll- 
book-keeper  :  or  else  the  sale  biodeth  me  not.     And 
for  any  other  goods,  where  the  sale  in  a  market  or 
fair  shall  bar  the  owner,  being  not  the  seller  of  bis 
property,  it  must  be  sale  in  a  market  or  fair  where 
i».  usually  things  of  that  nature  are  sold.     As  for  exam- 
-h  pie ;  if  a  man  steal  a  horse,  and  sell  hira  in  Smitbfield, 
■"'the  true  owner  is  b^red  by  this  sale;  but  if  he  sell 
'  the  hoi-se   in  Cheapside,  Newgate,  or  Westminster 
market,  the  true  owner  is  not  barred  by  this  sale; 
because  these  markets  are  usual  for  flesh,  fish,  etc. 
and  not  for  horees. 

So  whereas  by  the  custom  of  London  in  evor 
shop  there  is  a  market  all  the  days  of  the  weelt, 
saving  Simdays  and  holidays ;  yet  if  a  piece  of  plate 
or  jewel  that  is  lost,  or  chain  of  gold  or  pearl  tl«t  is 
stolen  or  borrowed,  be  sold  in  ar  draper's  or  scrrvener's 
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yet  if  he  prosecute  the  felon,  so  far  as  justice  re-  wben  the 
^uiretii,  that  is,   to  have  him  arraigned,  fa^dicted,  J^'^.^y 
ind  ftvnid  guil^,   though   he  be  not  hanged,  nor  goods  from 
Im^e  judgment  of  death,   or  hare  him  outlawed  ^^i^^^. 
upon  the   indictment;   in   all  thesfe  cases  he  shall Tict the 
have  1m  goods  again,  by  a  writ  of  restitution  to  the  ^,SlfJio*Sj. 
pgrCt  in  whose  hands  they  are.  he  shaii 

ffoodi  again 

IV.  By  waving  of  goods.  bjawntof 

By  waiving  of  goods,  a  property  is  gotten  thus.  A  "***  "****°' 
thm  having  stolen  goods,  bein^  purstxed,  flieth  away 
and  laavetk  line  goals.  This  leaving  is  called  wav- 
ing, aad  Ike  property  is  in  the  king ;  except  the  lord 
of  At  llMiot  have  tight  to  it,  by  custom  or  charter. 
But  if  the  felon  be  indicted,  adjudged,  or  found 
guilty,  or  outlawed,  at  the  suit  of  the  owner  of 
uiese  ffoods,  he  shall  have  restitution  of  these  goods, 
flitefere. 

▼•  Sy  illBfayiag. 
By  Mrayng)  prop^rQr  in  live  cattle  is  thus  gotten. 
iHn  Ihqr  -eeme  isto  other  men's  grounds  straying 
imH  lift  'OWttetH,  ^ben  the  party  tyr  lond  into  whose 
^  tnaadt^  they  come,  t^useth  them  to  be 
BMi  a  wythe  put  about  theirtiecks,  and  to  be 
arifed  ife  thwe  mairkete  adjoining,  shewing  the  marks 
<lf  tte  MHle;  which  ^ne,  if  the  iBtxxt  owner  claim- 
elh  them  not  within  a  year  and  a  day,  then  the  pro- 
party^  of  ikeiti  is  in  the  lord  of  4he  tnanor  whereimto 
llHf  dUL  sln^,  if  he  have  tdl  stra3rs  by  custom  or 

cbgitar,  dbfclb^&e  king. 

VI.  Wiieck,«nd         i  it  shall  he  said  to  be. 

9f  «liipirred(,  property  (^  goods  is  thus  gotten. 

When  a  ship  loaden  is  cast  away  upon  the  coairts, 

to   that   no  living  creature  that  was  in  it  when  it 

hegan  to  sink  ^*-*>ed  to  ?«nd  with  life,  ihen  all 

•f;!  e       a  t»  he  wredted,  aJid  flbcy  belong 

<0        I  if  -    Efjr  be  found ;  estcept  the  lotd  of  ihe 

i^  i     L  intitle  himself  unto  them  by  custom, 

m^^  "s  charter. 
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VH.  Forfeitures. 
By  forfeitures,  goods  and  chattels  are  thus  gotten.- 
If  the  owner  be  outlawed,  if  he  be  indicted  of 
felony,  or  treason,  or  either  confess  it,  or  be  found 
guilty  of  it,  or  refuse  to  be  tried  by  peers  or  jury,  or 
be  attainted  by  judgment,  or  fly  for  felony,  although 
he  be  not  guil^,  or  suffer  the  exigent  to  go  forth 
against  him,  altiiough  he  be  not  outlawed,  or  that 
he  go  over  the  seas  without  licence,  all  the  goods  he 
had  at  the  judgment,  he  fortifieth  to  the  crown ; 
except  some  lord  by  charter  can  claim  them.  For 
in  those  cases  prescription  will  not  serve,  except  it 
be  so  ancient,  that  it  hath  had  allowance  before  the' 

C'ices  in  eyre  in  their  circuits,  or  in  the  Iting's 
ch  in  ancient  time. 

Vin.  By  executorship. 

By  executorship  goods  3ie  thus  gotten.  When 
a  man  possessed  of  goods  malceth  his  last  will  and 
testament  in  writing  or  by  word,  and  maketh  one 
or  more  executors  thereof;  these  executors  have,  by 
the  will  and  death  of  the  parties,  all  the  proper^  ^'' 
their  goods,  chattels,  leases  for  years,  wardanipi 
and  extents,  and  all  right  concerning  those  thin^ 

Those    exfcciitors    may    mcddlf.'    with    t]ie    goods, 
.  and  dispost   of  them  before  tiiey  prove  the  will,  but 
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law  to  come  to  the  bishop  of  the  diocese,  to  dispose 
for  the  good  of  his  soul  that  died,  he  first  paying  his 
funeral  and  debts,  and  giving  the  rest  adpios  usus.      pu 

This  is  now  altered  by  statute  laws,  so  as  the 
bishops  are  to  grant  letters  of  administration  of  the 
goods  at  this  day  to  the  wife  if  she  requireth  it,  or 
children,  or  next  of  kin ;  if  they  refuse  it,  as  often 
they  do,  because  the  debts  are  greater  than  the 
estate  will  bear,  then  some  creditor  or  some  other 
will  take  it  as  die  bishop's  officers  shall  think  meet. 
It  groweth  often  in  question  what  bishop  shall  have 
the  right  of  proving  wills,  and  granting  adminis- 
tration of  goods. 

In*  wmch  controversy  the  rule  is  thus,  that  if  the  •  Where tiie 
party  dead  had  at  the  time  of  his  death  bona  nota-  hiJf  Jj** 
bilia  in  diverse  dioceses  of  some  reasonable  value,  ^if^tabUia  in 
then  the  archbishop  of  the  province  where  he  died  cwll|  uJjT 
is  to  have  the  probat  of  his  will,  or  to  grant  the*J?enrch- 
administration  of  his  goods,  as  the  case  falleth  out :  ihtt^r^' 
otherwise  the  bishop  of  the  diocese  where  he  died  ▼ince  where 

•     -     J      . .  *  he  died  is  to 

18  to  do  It  commit  the 

If  ihere  be  but  one  executor  made,  yet  he  may  ■dm'»nwtr«- 
refuse  the  executorship,  coming  before  the  bishop,  Execmor 
80  that  he  hath  not  intermeddled  with  any  of  the  Sc'^rTuir 
goods  before,  or  with   receiving  debts,  or  paying  Wshop,  if 

And  if  there  be   more   executors  than   one,   so  died  with 
many  as  list  may  refuse;  and  if  any  one  take  itBreS^*' 
upon  him,  the  rest  that  did  once  refuse  may,  when  ought  to 
they  will,  take  it  upon  them ;  and  no  executor,  shall  if^idg- 
be  farther  charged  with  debts  or  legacies,  than  the"»«ntt. 
value  of  the  goods  come  to  his  hands ;  so  that  he  Recogn. 
foresee  that  he  pay  debts  upon  record,  first  debts  Ji^^i^ 
to  the  king,  then  upon  judgments,  statutes,  recog-  biiis  MtOed. 
nisances,  men  debts  by  bond  and  bill  sealed,  rent^j^^l 
unpayed, .  servants'  wages,  payment  to  head  work- 5.  semmt» 
men,  and  lastly,  shop-books  and  contracts  by  word.  ^^^^ 
For   if   an   executor  or  administrator  pay  debts  to  workmen. 
others  before  debts  to  the  king,  or  debts  due  by[;^^^ 
bond  before  those  due  by  record,  or  debts  by  shop-  contncu 
books  and  contracts  before  those  by  bond,  arrearages  ^  ^^ 

VOL,    IV.  K 
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of  reid,  and  jserrants'  or  workmens'  wages,  he  shall 
Debt*  due  P&y  the  same  over  again  to  those  others  in  the  said 
in  equii     degrees. 

iM^,  a*      But  yet  the  law  giveth  them  choice,  that  where 
•"eolot     jjvers  have  d^bts  due  in  equal  degree  of  record  or 
^!S^J    fjjpecial^,  he  may  pay  which  oS  them  he  will,  be- 
^^^^  fore  any  suit  brought  against  him;  but  if  suit  be 
fc^uk     brought  he  must  ^st  pay  them  that  get  judgment 
^3^"°^'  against  him. 

Anj  one        Any  oue  executor  may  conv^  the  goods,  or  re- 
^^dTai  ^^^^  debts  without  his  companion,  and  any  one  by 
much  u  >u  hiinaelf  may  do  as  much  as  all  together ;  but  one 
JJSu^bt  nian's  releasing  of  debts  or  selling  of  goods,  shall 
beideucd  not  charge  the  other  to  pay  so  much  of  the  goods,  if 
,u2^[^  there  be  not  enough  to  pay  debts ;  but  it  shall  charge 
?^y*jj'    the  party  himself  that  did  so  release  or  convey, 
o^^'      But  it  is  not  so  with  administrators,  for  they  have 
-  but  one  authority  given  them  by  the  bishop  ovtt 
^______    the  goods,  which  author!^  being  giv«i  to  many  is 

dktii  B«k-  to  be  executed  by  all  of  them  joined  together. 
cSiK  On  -^^^  ^^  ^^  executor  die  making  an  executor,  the 
■ecsad  «-  second  executor  is  executor  to  the  first  testator. 
tTn^^iat  But  if  ap  administrator  die  intestate  then  his  ad- 
to  tbe  fint  ministrator  shall  Qot  be  executor  or  administrate  to 
Bui  otiicf.  'he  first :  but  in  that  case  the  bishop,  whom  we  call 
Tik^iiUi^  the  ordinary,  is  to  commit  the  administration  of  the 

first  testator's  goods  to  hia  wife,  or  next  of  kin,  as  if 
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and  executors,  and  giveth  legacies,  he  or  they  tostnton 
whom  the  legacies  are  given  must  have  the  assent  ^^^fSc 
of  the  executors,  or  one  of  them,  to  have  his  legacy ;  cxecnton 
and  the  property  of  that  legacy  or  other  goods  be-  JJ^^^^ 
queathed  unto   him,  is  said  to  be  in  him;. but  he d«bui>efoie 
may  not  enter  nor  take  his  legacy  without  the  assent  '*^*^ 
of  the  executors,  or  on^  of  them ;  because  the  execu-  LegMies 
tors  are  charged  to  pay  debts  before  legacies.     And  JJ^i^jM 
if  one  of  them  assent  to  pay  legacies,  he  shall  pay  the  S^  by^ 
▼ibie  tfineof  of  kit  own  purse,  if  there  be  not  other-  'M>-boo>u> 

•  gx*       •  -m      -m      ^  bills   HO* 

Wise  sufficient  to  pay  debts.  aeijed.  « 

But  this  18  to  oe  understood  by  debts  of  record  to  2J!2S 
the  king,  or  by  bill  and  bond  sealed,  or  arrearages  Executor 
of  rent,  or  servants*  or  workmens*  wages;  and  iiot"»7P«y 
debts   of  shop-books,  or  bills  unsealed,  or  contract  Ty  he  ^ 
by  word ;  for  befi)re  ihem  legacies  are  to  be  paid.        ^"*-  ^^  *^ 

And  if  the  executors  doubt  that  they  shall  not  ^^t? 
have  enough  to  pay  every  legacy,  they  may  pay^y^^ 
which  they  list  first ;  but  they  may  not  sell  any  spe-  legacT  u> 
cial  legacy  which  they  will  to  pay  debts,  or  a  lease  ^JJ^*^* 
of  godds  to  pay  a  money  l^acy.     But  they  may  wiuia made 
sell  aBj  kgacy  which  they  will  to  pay  debts,  if  they  ^^  **" 
have  not  enov^  besides.  n^"^.  ^^' 

If  a  man  make  a  will  and  make  no  executors,  or  "'J^be  ^ 
if  the  executors  refuse,  the  ordinary  is  to  commit  «o™«"**«^ 
administnition,    cum    testamento   anneaVj  and  take^2!l||^a»' 
bonds  of  the  administrators  to   perform  the  will,"«»- 
and  he  is  to  do  it  in  such  sort,   as   the    executor 
should  have  done,  if  he  had  been  named. 
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Th.  undfj  All  the  finances  or  revenues  of  the  imperial  crown 
f^  nra-  of  this  realm  of  England,  be  either  extraordinaiy  or 
"«•  ordinary. 

Those  extraordinary,  be  fifteenths  and  tenths,  sub- 
sidies, loans,  benevolences,  aids,  and  such  others  of 
that  kind,  that  have  been  or  shall  be  invented  for  sup- 
portation  of  the  charges  of  war ;  the  which  as  it  is 
entertained  by  diet,  so  can  it  not  be  long  maintained 
by  the  ordinary  fiscal  and  receipt 

Of'  these  that  be  ordinary.'  some  are  certain  and 
standing,  as  the  yearly  rents  of  the  demesne  or  lands; 
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exchequer,  which  we,  by  a  metaphor,  do  call  the  pipe  The  pipe. 
as  the  civilians  do  by  a  like  translation  name  it  FiscuSy 
a  basket  or  bag,  because  the  whole  receipt  is  finally 
conveyed  into  it  by  the  means  of  divers  small  pipes  or 
quills,  as  it  were  water  into  a  great  head  or  cistern ; 
yet  nevertheless  some  of  the  same  be  first  and  imme- 
diately left  in  other  several  places  and  courts,  from 
whence  they  are  afterwards  carried  by  silver  streams, 
to  make  up  that  great  lake,  or  sea,  of  money. 

As  for  example,  the  profits  of  wards  and  their  lands 
be  answered  into  that  court  which  is  proper  for  them  ; 
and  the  fines  for  all  original  writs,  and  for  causes  that 
pass  the  great  seal,  were  wont  to  be  immediately  paid 
into  the  hanaper  of  the  chancery:  howbeit  now  ofxheiiana- 
late  years,  all  the  sums  which  are  due,  either  for  any  ^^' 
writ  of  covenant,  or  of  other  sort,  whereupon  a  final 
concord  is  to  be  levied  in  the  common  bench?  or  for 
any  writ  of  entry,  whereupon  a  common  recovery  is 
to  be  suffered  there;  as  also  all  sums  demandable, 
either  for  licence  of  alienation  to  be  made  of  lands 
holden  in  chief,  or  for  the  pardon  of  any  such  alien- 
ation, already  made  without  licence,  together  with 
the  mean  profits  that  be  forfeited  for  that  offence  and 
trespass,  have  been  stayed  in  the  way  to  the  hanaper, 
and  been  let  to  farm,  upon  assurance  of  three  hun-  Thw  office 
dred  pound  of  yearly  standing  profit,  to  be  increased  ouiofihJ 
over  and  above  that  casual  commodity,  that  was  found  hanipcr. 
to  be  answered  in  the  hanaper  for  them,  in  the  ten 
years,  one  with  another,  next  before  the  making  of 
the  same  lease. 

And  yet  so  as  that  yearly  rent  of  increase  is  now 
still  paid  into  the  hanaper  by  four  gross  portions,  not 
altogether  equal,  in  the  four  usual  open  terms  of  St. 
Michael,  and  St  Hilary,  of  Easter,  and  the  Holy  Tri- 
nity, even  as  the  former  casualty  itself  was  wont  to  be, 
b  parcel  meal,  brought  in  and  answered  there. 

And  now  forasmuch  as  the  only  matter  and  subject  J|^J^|J2^ 
about  which  this  farmer  or  his  deputies  are  employed, 
is  to  rate  or  compound  the  sums  of  money  payable  to 
her  majesty,  for  the  alienation  of  lands  that  are  either 
made  without  licence,  or  to  be  made  by  licence,  if 
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they  b«  holien  in  chief,  or  to  pass  for  commui  reco- 

very,  or  by  final  concord  to  be  levied,  though  they  be 

not  so  holden,  their  service  m^  therefore  very  aptly 

and  agreeably  be  tenned  the  office  of  compositions  for 

alienations.     Whether  the  advancement  of  her  ma- 

jes^'s  commodity  in  this  part  of  her  prerogative,  or 

the  respect  of  private  lucre,  or  both,  were  the  first 

motives  thus  to  dissever  this  member,  and  thereby  as  it 

were  to  mayhem  the  chancery,  it  is  neither  my  part 

nor  purpose  to  dispute. 

TWicope        But  for  a  full  institution  of  the  service  as  it  now 

a„o,^|^  standeth,  howsoever  some  men  have  not  spared  to 

^v^    speak  hardly  thereof,  I  hold  worthy  my  labour  to  set 

down  as  foUoweth. 

First,  that  these  fines,  exacted  for  such  alienations, 
be  not  only  of  the  greatest  antiquity,  but  are  also  good 
and  reasonable  in  themselves :  secondly,  that  the  mo- 
dem and  present  exercise  of  this  office,  is  more  c(»n- 
mendable  wan  was  the  former  usage :  and  lastly,  that 
as  her  majes^  hath  received  great  profit  therwy,  so 
may  she,  by  a  moderate  hand,  from  time  to  time  reap 
the  like,  and  that  without  just  grief  to  any  of  her 
subjects. 
^  ^.  -^^  ^®  lands  that  are  to  be  aliened,  be  either  imms- 
rteaUK.  diately  holden  in  chief,  or  not  so  holden  of  the  queen : 
so  be  these  fines  or  sums  respectively  of  two  sundry 
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tenure  of  her  prerogative,  that  is  to  say,  in  chief,  or  of 
her  royal  person. 

So  that  I  am  hereby  enforced,  for  avoiding  of  con-  The  king's 
fusion,  to  speak  severally,  first  of  the  fines  for  alioi-  ^^^u 
ati<Hi  of  lands  held  in  chief,  and  then  of  the  fines  upon  oem  «&« 
the  suing  forth  of  writs  original.     That  the  kingsj^^^l 
tenant  in  chief  could  not  in  ancient  time  alien  his  te- 
nancy without  the  king's  licence,  it  appeareth  by  the 
statute,  1  K  III.  cap.  12.  where  it  is  thus  written : 
^^  Whereas  divers  do  complain,  that  the  lands,  holdoi  ]  £.  m. 

of  the  king  in  chief,  and  aliened  without  licence,  ^  ^^ 

have  been  seized  into  the  king  s  hands  for  such 

alienation,  and  holden  as  forfeit :  the  king  shall  not 
^'  hold  them  as  forfeit  in  such  a  case,  but  granteth 
^^  that,  upon  such  alienations,  there  shall  be  reasonable 
^^  fines  taken  in  the  chancery  by  due  process." 

So  that  it  is  hereby  proved,  that  before  this  statute, 
the  offence  of  such  alienation,  without  licence,  was 
taken  to  be  so  great,  that  the  tenant  did  forfeit  the 
land  thereby ;  and  consequently  that  he  found  great 
favour  there  by  this  statute,  to  be  reasonably  fin^  for 
hiatrespaw^ 

And  although  we  read  an  opinion  20  lib  Assis.  pari. 
17,  €l26.  A».  pari.  37.  which  also  is  repeated  by 
Hankf.  14  H.  A.fol.  3.  va  which  year  Magna  Charta 
was  confirmed  by  him,  the  king's  tenant  in  chief 
mig^t  as  fireely  alien  his  lands  without  licence,  as 
might  the  tenant  of  any  other  lord :  yet  forasmuch  as 
it  appeareth  not  by  what  statute  die  law  was  then 
changed,  1  had  rather  believe,  with  old  judge  Thorpe 
and  fate  justice  Stanford,  that  ev^  at  the  common 
law,  which  is  as  much  as  to  say,  as  from  the  begiir- 
ning^  of  our  tmures,  or  from  the  beginning  of  the 
English  monarchy,  it  was  accounted  an  ofience  in  the 
kmg's  tenant  in  chief,  to  alien  without  the  royal  and 
cxpreaa  licenoe. 

And  I  am  sure,  that  not  only  upon  the  entering,  or 
rsewdin^,  of  such  a  fine  for  alienation,  it  is  wont  to 
be  said  pro  transgressione  in  hac  parte  facta  ;  but  that 
yoa  may  also  read  amongst  the  records  in  the  Tower, 
Fmu  6  Hen.  Reg.  3.  Memb.  4.  a  precedent  of  a 
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capias  in  mamtm  regis  terras  alienatas  sine  licentia 
regis,  and  that  namely  of  the  manor  of  Coselescombe 
in  Kent,  whereof  Robert  Cesterton  was  then  the  king^s 
tenant  in  chief  But  were  it  that,  as  they  say,  this 
b^an  first  20  Hen.  III.  yet  it  is  above  three  hundred 
and  sixty  years  old,  and  of  equal  if  not  more  anti- 
quity than  Magna  Charta  itself,  and  the  rest  of  our 
most  ancient  laws ;  the  which  never  found  assurance 
by  parliament,  until  the  time  of  kii^  Edw.  I.  who 
may  be  therefore  worthily  called  our  English  Solon  or 
Lycui^us. 

Tbe  fine  ib(  Now  therefore  to  proceed  to  the  reason  find  equity 
■ '"  ■■  of  exacting  these,  fines  for  such  alienations,  it  standetii 
thus :  when  the  king,  whom  our  law  understandeth  to 
have  been  at  the  first  both  the  supreme  lord  of  all  the 
persons,  and  sole  owner  of  all  die  lands  within  his 
dominions,  did  give  lands  to  any  subject  to  hold  them 
of  himself,  as  of  his  crown  and  royal  diadem,  he 
vouchsafed  that  favour  upon  a  chosen  and  selected 
man,  not  minding  that  any  other  should,  without  his 
privibr  and  good  liking,  be  made  owner  of  the  same. 
And  therefore  his  gift  has  this  secret  intention  enclosed 
within  it,  that  if  his  tenant  and  patentee  shall  dispose 
of  the  same  without  his  kingly  assent  first  obtamed, 
the  lands  shall  revert  to  the  king,  or  to  his  successora; 
ihat  first  gave  them  :  and  that  ^ao  was  the  very  cause. 
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ought  not  wittingly  to  suffer  any  fine  to  be  levied  of 
lands  bolden  in  chief,  without  the  king's  licence. 
And  as  this  reason  is  good  and  forcible,  so  is  the 
equity  and  moderation  of  the  fine  itself  most  open  and 
apparmt ;  for  how  easy  a  thing  is  it  to  redeem  a  for- 
feiture of  the  whole  lands  for  ever  with  the  jprofits  of 
one  year,  by  the  purchase  of  a  pardon  ?  Or  other- 
wise, how  tolerable  is  it  to  prevent  the  charge  of  that 
pardon,  with  the  only  cost  of  a  third  part  thereof, 
timely  and  beforehand  bestowed  upon  a  licence  ? 

Touching  the  king's  fines  accustomably  paid  for  the  quu/USd 
purchasing  of  writs  original,  I  find  no  certain  begin-  «no«*«»aoii 
ning  of  uem,  and  do  therefore  think  that  they  also  on  ^u^ 
grew  up  with  the  chancery,  which  is  the  shop  where-  ""g""**** 
in  they  be  forged ;  or,  if  you  will,  with  the  first  ordi- 
naiy  jurisdiction  and  delivery  of  justice  itself. 

For  when  as  the  king  had  erected  his  courts  of  or- 
dinary resort,  for  the  help  of  his  subjects  in  suit  one 
against  another,  and  was  at  the  charge  not  only  to 
wage  justices  and  their  ministers,  but  also  to  appoint 
places  and  officers  for  safe  custody  of  the  records  that 
concerned  not  himself:  by  which  means  each  man 
might  boldly  both  crave  and  have  law  for  the  present, 
and  find  memorials  also  to  maintain  his  right  and  re- 
coveiy,  for  ever  after,  to  the  singular  benefit  of  him- 
self and  all  his  posterity ;  it  was  consonant  to  good 
reason,  that  the  benefited  subject  should  render  some 
small  portion  of  his  gain,  as  well  towards  the  main- 
tenance of  this  his  own  so  great  commodity,  as  for 
the  supportation  of  the  king's  expense,  and  the  re- 
ward of  the  labour  of  them  that  were  wholly  em- 
ployed for  his  profit. 

And  therefore  it  was  well  said  by  Littleton,  34  H.  6.  ua.  34  h. 
M  38.  that  the  chancellor  of  England  is  not  bound  ^'  ^*'''  ^^' 
to  make  writs,  without  his  due  fee  tor  the  writing  and 
Mai  of  them.  And  that,  in  this  part  also,  you  may 
ktfe  assurance  of  good  antiquity,  it  is  extant  among 
4e  records  in  the  Tower,  2  H.  III.  Memb.  Q.  that 
Kmon  Hales  and  others  gave  unto  him,  their  king, 
tttim  palfredwn  pro  sumniomndo  Richardo  Jilio  ct 
kardk  Willielmi  de  Hanred,  quod  teneat  fintm  fac- 
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turn  ctram  juttiamiu  t^md  Northampton  _mter  dic- 
tum WilliebKum  et  patron  dicti  Amoldi  de  fcodo  in 
Bartan.  And  besides  that,  tn  oblatii  de  Amu  \,  2, 
^  7.  regi»  Johanms,  fines  were  diversely  paid  to  the 
king,  upon  the  purchasing  writs  of  mort  d'auncestor, 
dowH*,  pone,  to  remove  pleas,  for  inquisitions,  trial  by 
juries,  writs  of  sundiy  summons,  and  oth»  more. 

Hereof  then  it  is,  that  upfw  every  writ  procured  for 
debt  or  dam&ge,  amounting  to  forty  pounds  or  more, 
a  noble,  thai  is,  six  shillii^  and  eight  pence,  is,  and 
usually  bath  been  paid  to  one ;  and  so  for  every  hun- 
dred marks  more  a  noble :  and  likewise  upon  every 
writ  aUled  a  preecipe  of  lands,  exceeding  the  yearly 
value  of  fcNTty  saillii^,  a  noble  is  given  to  a  tine ;  and 
for  every  other  five  marks  by  year,  moreover  another 
toBich.ii.  noble,  as  it  is  set  forth  20  Rich.  11.  abridged  both  by 
justice  Fitzherbert,  and  justice  Brooke ;  and  may  also 
a]^>ear  in  the  old  Natura  Brevium,  and  the  Register, 
which  have  a  jHroper  writ  of  deceipt,  formed  upon 
the  case,  where  a  man  did,  in  the  name  of  another, 
purchase  such  a  writ  in  the  chancery  without  bis 
knowledge  and  consent. 

And  lierein  the  writ  of  right  is  excepted  and  I 
passeth  freely;  not  for  fear  of  the  words  in  Magna  ! 
Cfiarta,  NulU  vetulemus  Justitiam  vel  rectum,  as  | 
some  do  phantasy,  but  rather  because  it  is  rarely 
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tlie  two  hundredth  part  of  the  thing  that  is  demanded 
by  the  writ 

Neither  has  this  office  of  ours  ^originally  to  meddle  *  ^^>  ^' 
with  the  fines  of  any  other  original  writs,  than  of  such  ^  ^^eTike 
only  as  whereupon  a  fine  or  concord  may  be  had  and  '"'p^* 
lev^ ;  which  is  conunonly  the  writ  of  covenant,  and  omlued 
rarely  any  other.     For  we  deal  not  with  the  fine  of  *'^^' 
the  writ  of  entiy  of  lands  holden  in  chief^  as  due  upon 
the  original  writ  itself;  but  only  as  payable  in  the 
natuie  of  a  licence  for  the  alienation,  for  which  the 
third  part  of  the  yearly  rent  is  answered ;  as  the  sta* 
tute  32  H.  VIIL  cap.  1.  hath  specified,  giving  the 
diifiction  for  it ;  albeit  now  lately  the  writs  of  entry 
be  made  parcel  of  the  parcel  ferm  also  ;  and  therefore 
I  will  here  close  up  the  first  part,  and  unfold  the 
second. 

Befofe  the  institution  of  this  ferm  and  office,  no  The  »ccoiki 
writ  of  covenant  for  the  levying  any  final  concord,  no  [J.^'i^j^.**'" 
writ  of  entiy  for  the  suiSering  of  any  common  reco- 
very of  lands  holden  in  chief,  no  doquet  for  licence  to 
atien,  nor  warrant  for  pardon  of  alienation  made, 
could  be  purchased  and  gotten  without  an  oath  called 
an  affidavit,  therein  first  taken  either  before  some  jus-  ah  fines 
tice  of  assize,  or  master  of  the  chancery,  for  the  true  "^"  """'' 
discoveiy  of  the  yearly  value  of  the  lands  comprised 
in  every  of  the  same ;  in  which  doing,  if  a  man  shall 
cmisider  <m  the  one  side  the  care  and  severity  of  the 
law,  that  would  not  be  satisfied  without  an  oath ;  and 
on  the  other  side  the  assurance  of  the  truth  to  be  had 
by  so  Teligioas  an  affirmation  as  an  oath  is,  he  will 
easily  believe  that  nothing  could  be  added  unto  that 
order^  either  for  the  ready  dispatch  of  the  subject,  or 
for  the  uttermost  advancement  of  the  king  s  profit 
But  guid  verba  audiam,  cum  facta  videam  ?  Much 
peril  to  the  swearer,  and  little  good  to  our  sovereign 
hath  ensued  thereof.  For  on  the  one  side  the  justices 
of  assize  were  many  times  abused  by  their  clerks, 
tkat  preferred  the  recognitions  of  final  concords  taken 
ia  their  circuit :  and  the  masters  of  the  chancery  were 
often  overtaken  by  the  fraud  of  solicitors  and  attor- 
neys, that  followed  their  clients'  causes  here  at  West- 
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minster ;  and  on  the  other  side,  light  and  lewd  per- 
sons, especially,  that  the  exactor  of  the  oath  did 
neither  use  exhortation,  nor  examining  of  them  for 
taking  thereof,  were  as  easily  suborned  to  make  an 
affidavit  for  mon^,  as  post-horses  and  hackneys  are 
taken  to  hire  in  Canterbuiy  and  Dover  way  :  inso- 
much that  it  was  usual  for  him  that  dwelt  in  South- 
wark,  Shoreditch,  or  Tothil-Street,  to  depose  the 
yearly  rent  or  valuation  of  lands  lying  in  the  north, 
the  west,  or  other  remote  part  of  the  realm,  where 
either  he  never  was  at  all,  or  whence  he  came  so 
young,  that  little  could  he  tell  what  the  matter 
meaned  :  And  thus  consuetudinem  peccandi  fecit  mul- 
titudo  peccantium.  For  the  removing  of  which  cor- 
ruption, and  of  some  others  whereof  I  have  long  since 
particularly  heard,  it  was  thought  good  that  the  jus- 
tice of  assize  should  be  entreated  to  have  a  more  vigi- 
lant eye  upontheir  clerks' writing;  and  thatone  specif 
master  of  the  chancery  should  be  appointed  to  reside 
in  this  office,  and  to  take  the  oaths  concerning  the 
matters  that  come  hither :  who  might  not  only  reject 
such  as  for  just  causes  were  unmeet  to  be  sworn,  but 
■night  also  instruct  and  admonish  in  the  weight  of  an 
oath,  those  others  that  are  fit  to  pass  and  perform  it: 
and  forasmuch  as  thereby  it  must  needs  fall  out  very 
'  often,  that  either  there  was  no  man  ready  and  at  hand 
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quaintance  with  an  oath  by  little  and  little  razeth  out 
that  most  reverend  and  religious  opinion  thereof,  which 
ought  to  be  planted  in  our  hearts,  is  hereby  for  a  great 
part  cut  off  and  clean  removed  :  then  that  the  subject 
yieldeth  little  or  nothing  more  now  than  he  did  before, 
considering  that  the  money,  which  was  wont  to  be 
saved  by  me  former  corrupt  swearing,  was  not  saved 
unto  him,  but  lost  to  her  majesty  and  him,  and  found 
only  in  the  purse  of  the  clerk,  attorney,  solicitor,  or 
other  follovver  of  the  suit :  and  lastly,  that  the  client, 
besides  the  benefit  of  retaining  a  good  conscience  in 
the  passage  of  this  business,  hath  also  this  good 
assurance,  that  he  is  always  a  gainer,  and  by  no  means 
can  be  at  any  loss,  as  seeing  well  enough,  that  if  the 
composition  be  over-hard  and  heavy  for  him,  he  may 
then,  at  his  pleasure,  relieve  himself  by  recourse  to  his 
oath ;  which  also  is  no  more  than  the  ancient  law  and 
custom  of  the  realm  hath  required  at  his  hands.  And 
the  self-same  thing  is  moreover,  that  I  may  shortly  de- 
liver it  by  the  way,  not  only  a  singular  comfort  to  the 
executioners  of  this  office,  a  pleasant  seasoning  of  all 
the  sour  of  th^  labour  and  pains,when  they  shall  con- 
sider that  they  cannot  be  guilty  of  the  doing  of  any 
oppressi(m  or  vnrong  ;  but  it  is  also  a  most  necessary 
instruction  and  document  for  them,  that  even  as  her 
majesty  hath  made  them  dispensators  of  this  her  royal 
&vour  towards  her  people,  so  it  behoveth  them  to 
shew  themselves  peregrinatores,  even  and  equal  dis- 
tributers of  the  same ;  and,  as  that  most  honourable 
lord  and  reverend  sage  counsellor,  the  *late  lord  Bur-  «  j^^  ^^^ 
leigh,  lake  lord  treasurer,  said  to  myself,  to  deal  it  out  "ge  wcer- 
wim  wisdom  and  good  dexterity  towards  all  the  sorts  Site  ^UiU 
of  her  loving  subjects.  writing. 

But  now  that  it  may  yet  more  particularly  appear  The  part  of 
what  is  the  sum  of  this  new  building,  and  by  what  ««*°*^'- 
joints  and  sinews  the  same  is  raised  and  knit  together, 
I  must  let  you  know,  that  besides  the  fermour's  depu- 
ties, which  at  this  day  be  three  in  number,  and  besides, 
the  doctor  of  whom  I  spake,  there  is  also  a  receiver, 
who  alone  handleth  the  moneys,  and  three  clerks,  that 
be  employed  severally,  as  anon  you  shall  perceive ; 
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and  hy  these  peratHis  the  whole  proceeding  in  thiB 
charge  is  thus  pertbnned. 

If  the  recogoitioD  or  acknowledgment  of  a  final  con- 
cord upon  any  writ  or  covenuit  finable,  for  so  we  call 
thai,  which  containeth  lands  above  the  yearly  value  of 
fof^  shillings,  and  all  others  w6  term  finable,  be 
tEiken  by  jostice  of  assize,  or  by  the  chief  jvutice  of  the 
common  pleas,  and  the  yearly  value  of  Uiose  lands  be 
also  declared  by  affidavit  made  b^ore  the  same  justice ; 
then  is  the  recognition  and  value,  signed  with  thehand*- 
writiog  of  that  justice,  carried  by  the  cursttor  in 
chancery  for  that  shire  where  thoaa  lands  do  lie,  and 
by  him  is  a  writ  of  covcnsnt  tiioeupon  drawn  and  in- 
grossed  in  paix^troent ;  which ,  having  the  same  value 
indorsed  on  the  backside  thereof,  is  brought,  together 
with  tlie  said  paper  that  doth  warrant  it,  into  this 
office :  and  there  first  the  doctor,  conferring  together 
the  paper  and  writ,  indorseth  his  name  upon  that  writ, 
close  underneath  the  value  thereof:  then  forasmuch  as 
the  valuation  thereof  is  already  made,  that  writ  is  de- 
livered to  the  receiver,  who  taketh  the  sum  of  money 
tliat  is  due,  after  the  rate  of  that  yearly  value,  and  in- 
dorseth  the  payment  thereof  upon  the  same  writ  ac- 
cordingly: this  done,  the  same  writ  is  brought  to  the 
second  clerk,  who  entereth  it  into  a  several  book,  kept 
only  for  final  writs  of  covenant,  together  with  the 
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akenbefoTei  i     r;  ifby  composition,  then  one  of 

lie  depuliei  i  down  the  yearly  value,  so  agreed 

ipon,  at  tbe  toot  of  the  backside  of  the  writ ;  which 
ralue  the  doctor  causeth  one  of  the  clerks  to  write  on 
lie  top  of  tlie  backside  of  the  writ,  as  the  cursitor  did 
in  the  fiinner,  and  after  that  the  doctor  indorseth  his 
>wn  name  oiidenieath  it,  and  so  passeth  it  through 
hands  of  the  receiver,  of  the  clerk  that  maketh 

entiYy  and  of  the  depi  i,  as  the  former  writ  did. 
But  if  the  Takation  be  ms  e  by  oath  taken  before  the 
loctor,  tlien  canaedi  he  the  clerk  to  indorse  that 
value  acccMdiiiglj,  and  4  i  also  subscribeth  he  his 
110^  as  befinre;  and  so  the  writ  taketh  the  same 
coune  through  die  office  that  the  others  had. 

And  this  is  the  ord^  for  writs  of  covenant  that  be  ^^J^^J^f 
finable :  the  like  whereof  was  at  the  first  observed,  in  of^try. 
iie  passing  cxf  writs  of  entiy'of  lands  holden  in  chief: 
laving  that  they  be  entered  into  another  book,  especi* 
fSkf  appointed  for  them  and  for  licences  and  panions 
of  alienations ;  and  the  like  is  now  severally  done  with 
the  writs  of  entry  of  lands  not  so  holden :  which  writs 
of  coTcnant  or  entry  not  finable,  thus  it  is  done :  an 
affida:vit  is  made  etther  before  some  justice,  or  be- 
fore the  said  doctor,  that  the  lands,  comprised  in  the 
writ,  be  not  worth  above  forty  shillings  by  the  year, 
to  be  taken.  And  albeit  now  here  can  be  no  composi* 
tion,  since  the  queen  is  to  have  no  fine  at  all  for  un- 
fioable  writs,  yet  doth  the  doctor  indorse  his  name, 
and  eanse  the  youngest,  or  third  clerk,  both  to  make 
entry  of  the  writ  into  a  third  book,  purposely  kept  for 
those  mdy  writs,  and  also  to  indorse  it  thus,j^m>  nul- 
Itu :  That  done,  it  receiveth  the  names  of  the  depu- 
ties, indorMd  as  before,  and  so  passeth  hence  to  the 
aatos  irevium  as  the  rest.  Upon  every  doquet  for 
liesnce  of  alienation,  or  warrant  for  pardon  of  aliena- 
tion, the  party  is  likewise  at  liberty  either  to  compound 
vi&  the  deputies,  or  to  make  sdfidavit  touching  the 
jOffly  value ;  which  being  known  once  and  set  down, 
the  doctor  subscribeth  his  name,  the  receiver  taketh 
^  money  after  the  due  rate  and  proportion ;  the  se- 
cond derk  entereth  the  doquet  or  warrant  into  the 
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book  that  is  proper  for  them,  and  for  the  writs  of  en- 
iry,  with  a  notice  also,  whether  it  passeth  by  oath  or 
by  composition :  then  do  the  deputies  sign  it  with 
their  hands,  and  so  it  is  conveyed  to  the  deputy  of  Mr. 
Bacon,  clerk  of  the  licences,  whose  chaige  it  is  to  pro- 
cure the  hand  of  the  lord  chancellor,  and  consequently 
thegreat  seal  for  every  such  licence  or  pardon.  ■ 

PnM:ccdiiig  There  yet  remaineui  untouched,  the  order  that  is 
opoo  forfd-  for  the  mean  profits ;  for  which  also  there  is  an  agree- 
nMan  pro-  ment  made  here  when  it  is  discovered  that  any  alie- 
*"■  nation  hath  been  made  of  lands  holden  in  chief,  with- 

out the  queen's  licence ;  and  albeit  that  in  the  other 
cases,  one  whole  year's  profit  be  commonly  payable 
upon  sucli  a  pardon,  yet  where  the  alienation  is  made 
by  devise  in  a  last  will  only,  the  third  part  of  these  pro- 
fits is  there  deraandable,  by  special  provision  thereof  I 
34  n.viu.  made  in  the  statute  34  H.  VIII.  c.  5.  but  yet  every  way 
''*  ''  the  yearly  profits  of  the  lands  so  aliened  without  li- 
cence, and  lost  even  from  the  time  of  the  writ  oiscirc 
facias,  or  inquisition  thereupon  returned  into  the  ex- 
chequer, until  the  time  that  the  party  shall  come  hi- 
ther to  sue  forth  his  charter  of  pardon  for  that  offence 
In  which  part  the  subject  hath  in  time  gained  double 
ease  of  two  weighty  burdens,  that  in  former  ages  did 
grievously  press  him  :  the  one  before  the  institution  of 
this  office,  and  the  other  sithence;  for  in  ancient  time, 
and  of  right,  as  it  is  adjudged  46  E.  III.  Fit. 
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ccM&eth  to  the  knowledge  of  the  process  that  runneth 
against  him :  other  times  an  alienation  made  without 
licence  is  discovered  when  the  present  owner  of  the 
lands  18  altogether  ignorant  that  his  lands  be  holden  in 
chief  at  all :  other  times  also  some  man  concludeth 
himself  to  have  such  a  tenure  by  his  own  suing  forth 
of  a  special  writ  of  livery,  or  by  causeless  procuring  a 
Kcenoe,  or  pardon,  for  his  alienation,  when  in  truth 
the  lands  be  not  either  holden  at  all  of  her  majesty,  or 
not  holden  in  chief,  but  by  a  mean  tenure  in  socage,  or 
by  knight  8  service  at  the  most.  In  which  cases,  and 
the  like,  if  the  extremity  should  be  rigorously  urged 
and  taken,  especially  where  the  years  be  many,  the 
party  should  be  driven  to  his  utter  overthrow,  to  make 
half  a  purchase,  or  more^  of  his  own  proper  land  and 
living. 

About  the  discovery  of  the  tenure  in  chief,  following  The  chief 
of  process  for  such  alienation  made,  as  also  about  the  ^'^* 
calline  upon  sherifl&  for  their  accounts,  and  the  bringing 
in  of  tne  parties  by  seizure  of  their  lands,  therefore  the 
fint  and  principal  clerk  in  this  office,  of  whom  I  had 
not  before  any  cause  to  speak,  is  chiefly  and  in  a  man- 
ner wholly  occupied  and  set  on  wbrk.     Now  if  it  do  Tbedis- 
at  any  time  happen,  as,  notwithstanding  the  best  en-  ^jjj'^.f 
deavour,  it  may  and  doth  happen,  that  the  process,  hoideth 
howsoever  colourably  awarded,  hath  not  hit  the  very  ^^^^ 
mark  whereat  it  was  directed,  but  haply  calleth  upon  when  be 
some  man  who  is  not  of  right  to  be  charged  with  the  ^^^ 
tenure  in  chief,  that  is  objected  against ;  then  is  he,  owiy. 
upoii  oatb  and  other  good  evidence,  to  receive  his  dis- 
cnaige  under  the  hands  of  the  deputies,  but  with  a 
momtfite^  and  with  $alvo  jure  dombuB.     Usage  and 
oeceivable  manner  of  awarding  process  cannot  be 
tvoided,  eroecially  where  a  man,  having  in  some  one 
place  both  lands  holden  in  chief,  and  other  lands  not 
m  holden,  alieneth  the  lands  not  holden :  seeing  that 
k  cannot  appear  by  record  nor  otherwise,  without  the 
ODiesa  d    laration  and  evidences  of  the  party  him- 
wS^  whetber  they  be  the  same  lands  that  be  holden, 
ot  others.     And  therefore  albeit  the  party  grieved 
thcudby  may  have  some  reason  to  complain  of  an  un- 
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true  chaige,  yet  may  he  not  well  call  it  an  unjust  vex- 
ation ;  but  ought  rather  to  look  upon  that  ease,  which 
in  this  kind  of  proceeding  he  hath  found,  where,  be- 
sides his  labour,  he  is  not  to  expend  above  two  and 
twenty  shillings  in  the  whole  charge,  in  comparison  of 
that  toil,  cost,  and  care,  which  he  in  the  case  was  wont 
to  sustain  by  the  writ  of  certiorari  in  the  exchequer ; 
wherein,  besides  all  his  labour,  it  did  cost  him  6ftf 
shillings  at  the  least,  and  sometimes  twice  so  much, 
before  he  could  find  die  means  to  be  delivered. 

Thus  hare  I  run  throi^h  the  whole  order  of  thit 
,.  practice,  in  the  open  time  of  the  term;  and  that  the 
more  particularly  and  at  full,  to  the  end  that  thereby 
these  things  ensuing,  might  the  more  fiiUy  appear,  and 
plainly  bewray  themselves :  first,  that  this  present 
manner  of  exercising  of  this  office  hath  so  many  testi- 
monies, interchangeable  warrants,  and  counter-rol- 
ments,  whereof  each,  running  through  the  hands  and 
resting  in  the  power  of  so  many  several  persons,  is  suf- 
ficient to  argue  and  convince  all  manner  of  falsehood ; 
so  as  with  a  general  conspiracy  of  all  those  offices  to- 
gether, it  is  almost  impossibli:  tu  contrive  any  deceit 
therein :  a  right  ancient,  and  sound  policy,  where-  i 
upon  both  the  order  of  the  accounts  in  the  exchequer,  | 
and  of  the  affairs  of  her  majesty's  own  household,  are  so 
grounded  and  built,  that  the  infection  of  an  evil  mind    ' 
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onfy  m  a  general  regard  of  the  person,  by  which  every 
man  ought  to  have  a  good  pennyworth  of  his  own,  but 
more  eq>ecially  also  and  with  much  difitinction :  for  a  The  pen 
peer  of  the  realm,  a  counsellor  of  state,  a  judge  of  the 
land,  an  officer  that  laboureth  in  furtherance  of  the  te- 
nure, or  a  poor  person,  are  not,  as  I  think,  to  be  mea- 
sured by  the  common  yard,  but  by  the  pole  of  special 
grace  and  dispensation.  Such  as  served  in  the  wars 
Save  been  permitted,  by  many  statutes,  to  alien  their 
lands  of  thk  tenure,  without  suing  out  of  any  licence. 
An  those  of  the  chancery  have  claimed  and  taken  the 
privilege  to  pass  their  writs  without  fine ;  and  yet  there- 
fore do  still  look  to  be  easily  fined :  yea  the  favourites  in 
conrty  and  as  many  as  serve  the  queen  in  ordinary, 
take  it  unkindly  if  they  have  not  more  than  market 
measure. 

Again,  the  consideration  of  the  place  or  county  The  piact 
where  the  lands  do  lie,  may  justly  cause  the  rate  or  va 
hiation  to  be  the  more  or  less ;  for  as  the  writs  do  com- 
monly report  the  land  by  numbers  of  acres,  and  as  it  is 
allowable,  for  the  eschewing  of  some  dangers,  that 
those  numbers  do  exceed  the  very  content  and  true 
quantity  of  the  lands  themselves;  so  in  some  counties 
they  are  not  much  acquainted  with  admeasurement  by 
acre:  and  thereby,  for  the  most  part,  the  writs  of 
those  shires  and  counties  do  contain  twice  or  thrice  so 
many  acres  more  than  the  land  hath.  In  some  places 
the  (ands  do  lie  open  in  common  fields,  and  be  not  so 
valuable  as  if  they  were  inclosed :  and  not  only  in  one 
and  the  same  shire,  but  also  within  the  self-same  lord- 
ship, parish,  or  hamlet,  lands  have  their  divers  degrees 
of  vahie,  through  the  diversity  of  their  fertility  or  bar- 
tenness :  wherein  how  great  odds  and  variety  there  is, 
lie  shall  soonest  find,  that  will  examine  it  by  his  own 
dtill  in  whatsoever  place  that  he  knoweth  best. 

Moreover,  some  lands  be  more  chargeable  than  others 
we,  respecting  either  the  tenure,  as  kniffht's  service, 
ttd  the  tenure  in  chief,  or  in  regard  of  defence  against 
the  sea  and  great  rivers ;  as  for  their  lying  near  to  the 
borders  of  the  realm,  or  because  of  great  and  continual 
purvijances  that  are  made  upon  them,  or  such  like. 

l2 
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And  in  some  counties,  as  namely  westward,  their 
yearly  rents,  by  which  moat  commonly  their  value  to 
her  majesty  is  accounted,  are  not  to  this  day  improved 
at  all,  the  landlords  makii^  no  less  gain  by  fines  and 
incomes,  than  there  is  raised  in  ouer  places  by  in- 
hancement  of  rents, 
rr  The  manner  and  sorts  of  the  conveyance  of  the  land 
itself  is  likewise  variable,  and  therefore  deserveth  a 
diverse  consideration  and  value :  for  in  a  pardon  one 
whole  year's  value,  together  with  the  mean  rates 
thereof,  is  due  to  be  paid ;  which  ought  therefore  to 
be  more  favourably  assessed,  than  wliere  but  a  third 
part  of  one  year's  rent,  as  in  a  licence  or  writ  of  entry, 
or  where  only  a  tenth  part,  as  in  a  writ  of  covenant,  is 
to  be  demanded. 

A  licence  also  and  a  pardon  are  to  pass  the  chaises 
of  the  great  seal,  to  the  which  the  bargain  and  sale, 
the  fine  and  recovery  are  not  subject.  Sometimes  upon 
one  only  alienation  and  change,  the  purchaser  is  to  pass 
both  licence,  fine,  and  recovery,  and  is  for  this  multi- 
plicity of  payments  more  to  be  favoured,  than  be  which 
bringeth  but  one  single  pay  for  all  his  assurance. 

Moreover,  it  is  very  often  seen  that  the  same  land 
suffereth  sundry  transmutations  of  owners  within  one 
term,  or  other  small  compass  of  time;  by  which  re- 
turn much   profit  conieth  to  her  majesty,  though  the 
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aTerment  of  t  continuance  of  some  estate  for  life, 
which  is  ^%%Mx:ii  Olid  not  subject  to  forfeiture,  for  the 
alienation  mat  cometb  after  it,  the  party  will  offer  to 
sue  apardon  uncon^Ued  before  the  time ;  in  all  which 
some  mitigation  of  the  uttermost  value  may  well  and 
worthily  be  offered,  the  rather  for  that  the  statute,  i  b.  m. 
1  E.  III.  cap.  12,  willeth,  that  in  this  service  generally  ^'  ^*' 
A  reasonable  fine  shall  be  taken. 

Lastly,  error,  misclaim,  and  forgetfulness,  do  now  Error  aad 
uid  then  become  suitors  for  some  remission  of  extreme  ""•^'"k* 
ligour :  for  I  have  sundry  times  observed,  that  an  as- 
iarance,  being  passed  through  for  a  competent  fine, 
lath  come  back  again  by  reason  of  some  oversight, 
md  the  party  hath  voluntarily  repassed  it  within  a 
¥hiie  after.  Sometimes  the  attorney  or  follower  of 
he  cause,  unskilfully  thrusteth  into  the  writ,  both  the 
tttermost  quantity,  or  more,  of  the  land,  and  the  full 
cnt  also  that  is  given  for  it :  or  else  setteth  down  an 
ntierty,  where  but  a  moiety,  a  third,  or  fourth  part, 
nty  was  to  be  passed  ;  or  causeth  a  bargain  and  sale 
o  be  inroUed,  when  nothing  passed  thereby,  because 
\  fine  had  transferred  the  land  before ;  or  else  inroUeth 
t  within  the  six  months :  whereas,  before  the  end  of 
bose  months,  the  land  was  brought  home  to  the  first 
nmcr,  by  repa3rment  of  the  money  for  which  it  was 
Dgi^fed.  In  which  and  many  other  like  cases,  the 
lient  will  rather  choose  to  give  a  moderate  fine  for  the 
lieaation  so  recharged,  than  to  undertake  a  costlv 
dea  in  the  exchequer,  for  reformation  of  tliat  which 
viHi  done  amiss.  I  take  it  for  a  venial  fault  also  to 
^onclisafe  a  pardon,  after  the  rate  and  proportion  of  a 
bence,  to  him  that  without  fraud  or  evil  mind  hath 
lapped  a  term  or  two  months,  by  forgetting  to  pur- 
Mie  his  licence. 

^''Ifach  more  could  I  say  concerning  this  unblame- 
inequality  of  fines  and  rates :  but  as  I  meant  only 

ijpve  an  essay  thereof,  so  not  doubting  but  that  this 
stand,  both  for  the  satisfaction  of  such  as  be  in- 
it,  and  for  the  discharge  of  us  that  be  put  in 
Slii*widi  the  service,'wherein  no  doubt  a  good  discre- 
'^  and  dexterity  ought  to  be  used,  I  resort  to  the  place 
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vrliuel  left,  affirming  that  there  is  in  this  erapltqmieDt 
(^ours  great  use  of  good  learning  also,  aswell  todis- 
tinguish  the  loanifold  sorts  of  tenures  and  estates;  to 
make  construction  of  grants,  conveyances,  and  wills, 
and  to  sound  the  validity  of  inquisitions,  liveries,  li- 
cences, and  pardons :  as  also  to  decipher  the  manifold 
slights  and  subtleties  that  are  daily  offered  to  defraud 
her  majesty  in  this  her  most  ancient  and  due  preroga- 
tive, and  finally  to  handle  many  other  matters,  which 
this  purpose  will  not  permit  me  to  recount  at  large. 

Lastly,  here  is  need,  as  1  said,  of  iutegritythrough- 
out  the  whole  labour  and  practice,  as  without  the 
which  both  the  former  leaminw  and  discretion  are  no 
better  than  armata  neauitia,  and  nothing  else  but  de- 
testable crai^  and  double  viliany. 

And  now  as  you  have  seen  that  these  clerks  want 
■not  their  full  task  of  labour  during  the  time  of  the 
open  temi,  so  is  there  fortliem  wliereupon  to  be  occu- 
pied in  the  vacation  also. 

For  whereas  alienations  of  lands,  holden  by  the  te- 
nure of  prerogative,  be  contiuually  made,  and  that  bv 
many  and  divers  ways,  whereof  all  are  not.  at  the  first, 
to  be  found  of  record  ;  and  yet  for  the  most  part  do 
come  to  be  recorded  in  the  end :  the  clerks  of  thi* 
office  do,  in  the  time  of  the  vacation,  repair  to  the 
rolls  and  records,  a;^  well  of  the  chancery  and  kings 


of  the  Office  of  Alienaiiofis.  161 

Thus  it  k  plain,  that  this  new  order  by  many  de- 
grees exoelleth  the  former  usage ;  as  also  for  the  pre- 
sent advancement  of  her  majesty's  commodity,  and  for 
the  fiitore  profit  which  must  ensue  by  such  discovery 
of  tenures  as  were  concealed  before,  by  awaking  of 
such  as  had  taken  a  long  sleep,  and  by  reviving  a 
great  many  that  were  more  than  half  dead. 

The  fees  or  allowances,  that  are  tern^y  given  to 
these  deputies,  receiver,  and  clerks,  for  recompence 
of  these  their  pains,  I  do  purposely  pretermit ;  because 
th^  be  not  certain,  but  arbitrary,  at  the  good  pleasure 
of  those  honourable  persons  that  have  the  dispensa- 
tion of  the  same :  howbeit  hitherto  each  deputy  and 
the  receiver  hath  received  twenty  pounds  for  his  tra- 
vel in  each  term,  only  the  doctor  hath  not  allowance, 
of  any  sum  in  gross,  but  is  altogether  paid  in  petty 
fi^es,  by  the  party  or  suitor ;  and  the  clerks  are  partly 
rewarded  by  that  mean  also,  for  their  entries,  dis- 
charges, and  some  other  writings,  besides  that  termly 
fiee  which  they  are  allowed. 

But  if  the  deputies  take  one  penny,  besides  their  Note. 
known  allowance,  they  buy  it  at  the  dearest  price  that 
may  be ;  I  mean  the  shipwreck  of  conscience,  and 
wiUi  the  irrecoverable  loss  of  their  honesty  and  credit ; 
and  therefore  since  it  appeareth  which  way  each  of 
these  hath  his  reward,  let  us  also  examine  that  in- 
crease of  benefit  and  gain,  which  is  brought  to  her 
mtgesty  by  the  invention  of  this  office. 

Atttie  end  of  Hilary  term  1589,  being  the  last  open 

term  of  the  lease  of  these  profits  granted  to  the  late 

ewl  of  Leicester,  which  also  was  to  expire  at  the  feast 

of  the  Annunciation  of  the  blessed  Virgin  Mary  1590, 

dien  shcMtly  to  ensue ;  the  officers  above  remembered 

diought  it,  for  good  causes,  their  duties  to  exhibit  to 

die  said  right  honourable  the  lord  treasurer  a  special 

declaration  of  the  yearly  profits  of  these  finances,  paid 

iaio  the  hanaper  during  every  of  the  six  years  before 

fte  beginning  of  the  demise  thereof  made  to  that  earl, 

eonferred  wiUi  the  profits  thereof  that  had  been  yearly 

IdLenduring  the  six  last  years  before  the  determination 

of  die  lease. .  By  which  it  plainly  appeared,  that  in  all 
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those  first  six  years,  next  before  the  demise,  there  had 
been  raised  only  12798^  I5«.  7d.  ob.  and  in  these  ^8t 
six  years  of  the  demise  the  full  sum  of  32 1 60/.  4s.  1  Od. 
qu.  and  so  in  all  1 9362/.  2^.  2d.  ob.  qu.  more  in  these 
last,  than  in  those  former  six  years.  But  because  it 
may  be  said,  that  all  this  increase  redounded  to  the 
gain  of  the  fermor  only,  I  must  add,  that  during  all 
the  time  of  the  demise,  he  answered  300/.  rent,  of 
yearly  increase,  above  all  that  profit  of  2133/.  2s.  Id. 
qu.  which  had  been  yearly  and  casually  made  in  the 
sixteen  years  one  with  another  next  before :  the  which, 
in  the  time  of  fourteen  years,  for  so  long  these  profits 
have  been  demised  by  three  several  leases,  did  bring 
4200/.  to  her  majesty's  cofiers,  I  say  yearly  ;  which 
may  seem  strange,  that  a  casual  and  thereby  uncer- 
tain profit  should  yearly  be  all  one:  but  indeed  such 
was  the  wonderous  handling  thereof,  that  the  profit 
was  yearly  neither  more  nor  less  to  her  majesty,  how- 
soever it  might  casually  be  more  or  less  to  him  that 
did  receive  it  For  the  writs  of  covenant  answered 
year  by  year  1,152/.  16^.  8</.  the  licences  and  pudons 
934/.  3j.  lid.  qu.  and  the  mean  rates  46/.  2j.  in  all 
2133/.  2^.  Id.  qu.  without  increase  or  diminution. 

Moreover,  wnereas  her  majesty  did,  after  the  death 
of  the  earl,  buy  of  the  countess,  being  his  executrix, 
the  remanent  of  the  last  term  of  three  years  in  thoM 
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found.  Ai  also  in  tlie  court  of  wards  and  liveries, 
and  in  tke  eichequer  itself:  where,  by  reason  of  the  te- 
nures in  chief  reviYcd  through  the  only  labours  of  these 
officers,  both  the  sums  for  respect  of  homage  be  increas- 
ed, and  the  profits  of  wardships,  primer  seisins,  ouster 
le  maine,  and  liveries,  cannot  but  be  much  advanced. 
And  so  her  majesty's  self  hath,  in  this  particular  gain- 
ed the  full  sum  of  8736/.  5^.  5</.  ob.  qu.  not  compris- 
ing those  profits  in  the  exchequer  and  court  of  wards, 
the  very  certainty  whereof  lieth  not  in  the  knowledge 
sA  these  officers,  nor  accounting  any  part  of  that  great 
benefit  which  the  earl  and  his  executrix  have  made  by 
the  demises :  which  one  year  with  another,  during  all 
the  thirteen  years  and  a  half,  I  suppose  to  have  been 
2263/.  or  thereabouts;  and  so  in  all  about  27158/. 
above  all  his  costs  and  expences.  The  which  albeit 
I  do  here  rqx>rt  only  for  the  justification  of  the  service 
in  this  place ;  yet  who  cannot  but  see  withal,  how  much 
the  royd  revenues  might  be  advanced,  if  but  the  like 
good  endeavours  were  shewed  for  her  majesty  in  the 
rest  of  her  finances,  as  have  been  found  in  this  office 
for  the  commodity  of  this  one  subject  ? 

The  views  of  idl  which  matter  being  presented  to 
the  most  wise  and  princely  consideration  of  her  majes- 
ty, she  was  pleased  to  demise  these  profits  and  fines  for 
other  five  years,  to  begin  at  the  feast  of  the  Annunci- 
ation 1590,  in  the  thirty-second  year  of  her  reign,  for 
the  yearly  rent  formerly  reserved  upon  the  leases  of  the 
eaxi ;  wmiin  the  compass  of  which  five  years,  expired 
at  the  Anmmciation  1595,  there  was  advanced  to  her 
miyesty's  benefit,  by  this  service,  the  whole  sum  of 
13013/ 14#.  \d.  qu.  beyond  the  ancient  yearly  revenues, 
which,  before  any  lease,  were  usually  made  of  these 
finances.  To  which  if  there  be  added  5700/.  for  the 
gain  given  to  her  majesty,  by  the  yearly  receipt  of  300/. 
m  rent,  firom  the  first  demise  to  die  earl,  until  the  time 
of  his  death,  together  with  the  sum  of  1173/.  15^.  8^/. 
ob.  clearly  won  in  those  six  terms  bought  of  the  coun- 
len ;  then  the  whole  commodity,  from  the  first  insti- 
tnlkm  of  this  office,  till  the  end  of  these  last  five  years 
ezpued  at  the  Annunciation  1595,  shall  appear  to  be 
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19867^  9j.  9^  ob.  qu.  To  the  which  sum  aiao  if 
28550/.  I5t.  6d.  ob.  qu.  which  theearl  and  the  coun- 
tcBs  levied  hereby,  be  likewise  adjoined,  thai  the 
whole  profit  taken  in  these  nineteen  years,  that  is,  from 
the  first  lease,  to  the  end  of  the  last,  for  her  majesty, 
the  earl,  and  the  countess,  will  amount  unto  48438/. 
5f.  4d,  This  labour  hitherto  thus  luckily  succeeding, 
the  deputies  in  this  office  finding  by  daily  proof,  that 
it  was  wearisome  to  the  subject  to  travel  to  divers 
places,  and  through  sundry  hands,  for  the  pursuing  of 
common  recoveries,  either  not  holdeo  of  her  majes^ 
at  all,  or  but  partly  holden  in  chief;  and  not  doubting 
to  improve  her  majesty's  revenue  therein,  and  that 
without  loss  to  any,  either  private  person  or  public 
officer,  if  the  same  might  be  managed  by  them  jointly 
with  the  rest  whereof  mey  had  the  chaige;  they  found, 
by  search  in  the  hanaper,  that  the  fruits  of  those  writs 
of  entry  had  not,  one  year  with  another,  in  the  ten 
years  next  before,  exceeded  400/.  by  the  year.  Where- 
upon they  took  hold  of  the  occasion  then  present,  for 
the  renewing  of  the  lease  of  the  former  profits ;  and 
moved  the  lord  treasurer,  and  Sir  John  Fortescue, 
under-treasurer  and  chancellor  of  the  exchequer,  to 
join  the  same  tnoneandthesamedemi8e,andtoyield 
unto  her  majesty  500/.  hy  year  therefor;  which  is 
100/.  yearly  of  increase.     Tlie  which  desire  being  by 
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an^swer,  that  if  some  few  things  were  provided,  and 
aoiBie  othois  prevented,  it  is  probable  enoi^h  in  mine 
opinion,  that  the  profit  should  rather  receive  acces- 
sion than  decay. 

The  things  that  I  wish  to  be  provided  are  these : 
first,  that  by  the  diligence  of  these  officers,  assisted 
with  such  oilier  as  can  bring  good  help  thereunto,  a 
general  and  careful  collection  be  made  of  all  the  te- 
nures in  chief;  and  that  the  same  be  digested  by  way 
of  alphabet  into  apt  volumes,  for  every  part,  or  shire, 
of  the  realm,  llien  that  every  office,  or  inquisition, 
that  findeth  any  tenure  in  chief,  shall  express  the  true 
quantities  of  tne  lands  so  holden,  even  as  in  ancient 
time  it  was  wont  to  be  done  by  way  of  admeasurement, 
after  the  manner  of  a  perfect  extent  or  survey ;  where- 
by all  the  parts  of  the  tenancy  in  chief  may  be  wholly 
brought  to  light,  howsoever  in  process  of  time  it  hath 
be^i,  or  shall  be  torn  and  dismembered.  For  preven- 
tioD,  I  wish  likewise,  first,  that  some  good  means  were 
devised  for  the  restraint  of  making  these  inordinate 
and  covenous  leases  of  lands,  holden  in  chief,  for  hun- 
dreds or  thousands  of  years,  now  grown  so  bold,  that 
they  daie  shew  themselves  in  fines  levied  upon  the 
open  stage  of  the  common  pleas ;  by  which  one  man 
takrth  the  ftill  profit,  and  another  beareth  the  empty 
Dame  ci  tenancy,  to  the  infinite  deceit  of  her  majesty 
in  this  part  of  her  prerogative.  Then,  that  no  aliena- 
tion of  lands  holden  in  chief  should  be  available, 
touching  the  fireehold  or  inheritance  thereof,  but  only 
where  it  were  made  by  matter  of  record,  to  be  found 
in  scMne  of  her  majesty's  treasuries ;  and  lastly,  that  a 
continual  and  watchful  eye  be  had,  as  well  upon  these 
new-fioundea  traverses  of  tenure,  which  are  not  now 
tried  per  patriam,  as  the  old  manner  was ;  as  also  upon 
all  audi  pleas  whereunto  the  confession  of  her  majesty's 
Biid  attorney-general  is  expected :  so  as  the  tenure  of 
the  prerogative  be  not  prejudiced,  either  by  the  fraud 
of  GOunacJlors  at  the  law,  many  of  which  do  bend  their 
wite  to  the  overthrow  thereof;  or  by  the  greediness  of 
daks  and  attorneys,  that,  to  serve  their  own  gain,  do 
hodi  impair  the  tenure,  and  therewithal  grow  more 
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\kea.vy  to  the  client,  in  so  costly  pleading  for  discliaige, 
than  the  veiy  confession  of  the  matter  itself  would  prove 
unto  him.  I  may  yet  hereunto  add  another  thing,  very 
meet  not  only  to  be  prevented  with  all  speed,  but  also 
to  be  punished  with  great  severity :  I  menn  that  collu- 
sion set  on  foot  lately,  between  some  of  her  majesty's 
tenants  in  chief,  and  certain  others  that  havd  had  to  do 
in  her  highness 's  grants  of  concealed  lands :  where, 
under  a  feigned  concealment  of  the  land  itself,  nothing 
else  is  sought  but  only  to  make  a  change  of  the  tenure, 
which  is  reserved  upon  the  grant  of  those  concealments, 
into  that  tenure  in  chief:  in  which  practice  there  is  no 
less  abuse  of  her  majesty's  great  bounty,  than  loss  and 
hindrance  of  her  royal  right  These  things  thus  settled, 
the  tenureinchiefshouldbe  kept  alive  and  nourished; 
the  which,  as  it  is  the  very  root  that  doth  maintain 
thia  silver  stem,  that  by  many  rich  and  fruitful  branches 
spreadeth  itself  into  the  chancery,  exchequer,  and  court 
of  wards ;  so,  if  it  be  suffered  to  starve,  by  want  of 
ablaqueation,  and  other  good  husbandry,  not  only  this 
yearly  fruit  will  much  decrease  from  time  to  time, 
but  also  the  whole  body  and  boughs  of  that  precious 
tree  itself  will  fall  into  danger  of  decay  and  dying. 

And  now,  to  conclude  therewith,  I  cannot  see  now 
it  may  justly  be  misliked,  that  her  majesty  should,  in 
a  reasonable  and  moderate  manner,  demand  and  take 
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to  her  majes^,  to  have  every  of  the  same  to  be  manag- 
ed by  mea  of  fidelity,  that  shall  be  waged  by  her  own 
pay,  than  either  to  be  letten  out  to  the  fermers'  bene- 
fits, or  to  be  left  at  large  to  the  booty  and  spoil  of  ra- 
venous ministers,  that  have  not  their  reward  ;  let  the 
experiment  and  success  be  in  this  one  office,  and  per- 
suade for  all  the  rest. 

Laus  Deo. 


LEARNED    READING 

MR.  FRANCIS  BACON. 

ONE     OF     HBB     MAJESTY's     COUNCIL     AT     LAW 

STATUTE  OF  USES. 


His  double  Reading;  to  tbe  Hon.  Sociktt  of  Grat's  Ixn. 
42Gtix. 


I  HAVE  chosen  to  read  upon  the  statute  of  Ucies 
made  27  Hen.  VIII.  a  law,  whereupon  the  inheritannes 
of  this  realm  are  tossed  at  this  day,  like  a  ship  upon 
the  sea,  in  such  sort,  that  it  is  hard  to  say  which  bark 
will  sink,  and  which  will  get  to  the  haven  ;  that  is  to 
say,  what  assurances  will  stand  good,  and  what  will 
not.  Neither  is  this  any  lack  or  default  in  the  pilots,  the 
grave  and  learned  judges :  but  the  tides  and  currents 
of  received  errors,  and  unwarranted  and  abusive  ex- 
perience have  been  so  strong,  as  they  were  not  able  to 
keep  a  right  course  according  to  the  law,  so  as  this 
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risen,  which  are  not  yet  resolved^  nor  the  law  there- 
upon settled :  the  consideration  whereof  moved  me  to 
tdce  the  occasion  of  performing  this  particular  duty 
to  the  house,  to  see  if  I  could,  by  my  travel,  bring  the 
exposition  thereof  to  a  more  general  good  of  the  com- 
monwealth. 

Herein,  though  I  could  not  be  ignorant  of  the  diffi- 
culty of  the  matter,  which  he  that  taketh  in  hand  shall 
soon  find  ;  or  much  less  of  my  own  inability,  which  I 
had  continual  sense  and  feeKng  of ;  yet  because  I  had 
more  means  of  absolution  than  the  younger  sort,  and 
more  leisure  than  the  greater  sort,  I  did  think  it  not. 
impossible  to  woilc  some  profitable  effect ;  the  rather 
because  where  an  inferior  wit  is  bent  and  conversant 
upon  one  subject,  he  shall  many  times  with  patience 
and  meditation  dissolve  and  undo  many  of  the  knots, 
which  a  greater  wit,  distracted  with  many  matters, 
would  ratner  cut  in  two  than  unknit :  and  at  least,  if 
my  invention  or  Jud^ent  be  too  barren  or  too  weak ; 
yet,  by  the  benefit  ot other  arts,  I  did  hope  to  dispose 
or  digest  the  authorities  or  opinions  which  are  in  cases 
of  uses  in  such  order  and  method,  as  they  should  take 
light  one  from  another,  though  they  took  no  light  from 
me.  And  like  to  the  matter  of  my  reading  shall  my 
manner  be,  for  my  meaning  is  to  revive  and  recon- 
tinue  the  ancient  form  of  reading,  which  you  may  see 
in  Mr.  Frowicke*s  upon  the  prerogative,  and  all  other 
readings  of  ancient  time,  being  of  less  ostentation, 
and  more  fruit  than  the  manner  lately  accustomed  : 
for  the  use  then  was,  substantially  to  expound  the 
statutes  by  grounds  and  diversities ;  as  you  shall  find 
the  readings  still  to  run  upon  cases  of  like  law  and  con- 
trary law ;  whereof  the  one  includes  the  learning  of  a 
ground,  the  other  the  learning  of  a  difference :  and  not 
to  stir  concise  and  subtle  doubts,  or  to  contrive  a  mul- 
titade  of  tedious  and  intricate  cases,  whereof  all,  sav- 
ing one,  are  buried,  and  the  greater  part  of  that  one 
case,  which  is  taken,  is  commonly  nothing  to  the 
matter  in  hand :  but  my  labour  shall  be  in  the  ancient 
coarse,  to  open  the  law  upon  doubts,  and  not  to  open 
^  ^  doabts  upon  this  law. 


Saving  on  the  Skitute  of  Uses. 


EXPOSmO  StATUTI. 

The  exposition  of  this  statute  consists,  upon  the  mat- 
ter without  the  statute :  upon  the  matter  within  the 
statute. 

Three  things  are  to  be  considered  concerning  these 
statutes,  and  all  other  statutes,  which  are  helps  and 
induc^nents  to  the  right  understanding  of  any  statute, 
and  yet  are  no  part  of  the  statute  itself 

1 .  The  consideration  of  the  statute  at  the  commffli 
law.         * 

2.  The  consideration  of  the  mischief  which  the 
statute  intendeth  to  redress,  as  also  any  other  mis- 
chief, which  an  exposition  of  the  statute  this  way  or 
that  way  may  breed. 

3.  Certain  maxims  of  the  common  law,  touching 
exposition  of  statutes. 

Having  therefore  framed  six  divisions,  according  to 
the  number  of  readings  upon  the  statute  itself,  I  have 
likewise  divided  the  matter  without  the  statute  into 
six  introductions  or  discourses,  so  that  for  every  day's 
reading  I  have  made  a  triple  provision. 

1.  A  preface  or  introduction. 

2.  A  division  upon  the  law  itself 

3.  A  few  briefcases,  for  exercise  and  argument 
The  last  of  wliich  1  would  ha' 
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is  convenient  and  reasonable,  and  not 
fit  to  be  tDQGhedy  as  fiur  as  the  sense  of  law  and  natural 
cbnstructian  of  the  statute  will  give  leave :  and  what 
kind  of  them  is  convenient  and  meet  to  be  suppressed. 

4.  The  fourth  discourse  shall  be  of  certain  rules  and 
expo6iti<Mis  of  laws  applied  to  this  present  purpose. 

5.  The  fifth  discourse  shall  be  of  the  best  course  to 
remedy  the  same  inconveniencies  now  a-foot,  by  con- 
struction of  the  statute,  without  offering  violence  to  the 
letter  or  sense. 

6.  The  sixth  and  last  discourse  shall  be  of  the  best 
course  to  remedy  die  same  inconveniencies,  &nd  to  de- 
clare the  law  by  act  of  parliament:  which  last  I  think 
good  to  reserve,  and  not  to  publish. 

Tfl  £  nature  of  a  use  is  best  discerned  by  considering 
what  it  is  not,  and  then  what  it  is;  for  it  is  the  nature 
of  all  human  science  and  knowlec]^  to  proceed  most 
safely,  by  negatives  and  exclusives,  to  what  is  affirma- 
tive and  inclusive : 

First,  an  use  is  no  right,  title,  or  interest  in  law ; 
and  therefore  master  attorney,  who  read  upon  this 
statute,  said  well,  that  there  are  but  two  rights : 

Jus  in  re :  Jus  ad  rem.    . 

The  one  is  an  estate,  which  is  Jus  in  re;  the  other 
a  demand,  which  is  Jus  ad  rem:  but  a  use  is  neither; 
so  that  in  24  H.  VIII.  it  is  said  that  the  saving  of  the 
statute  of  1  R.  III.  which  saveth  any  right  or  interest  of 
intails,  mnist  be  understood  of  intails  of  the  possession, 
and  not  of  the  part  of  the  use,  because  a  use  is  no 
right  nor  interest  So  again,  you  see  Littleton's  con- 
ceit, that  an  use  should  amount  to  a  tenancy  at  will, 
irfiereupon  a  release  might  well  inure,  because  of 
privity,  is  controlled  by  4  and  5  H.  VII.  and  divers 
other  books,  which  say  that  cestuy  que  use  is  punish- 
able in  an  action  of  trespass  towards  the  feoffees  ;  only 
6  H.  V.  seemeth  to  be  at  some  discord  with  other 
books,  where  it  is  admitted  for  law,  that  if  there  be 
f€UMjf  que  iijie  of  an  advowson,  and  he  be  outlawed  in 
a  peiaonal  action^  the  king  should  have  the  present* 
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meat;  which  case  Master  Ewens,  io  the  aTgumeot  of 

Chudleigh'a  case,  did  aeem  to  reconcile  thus :  where 
cesluy  que  use,  being  outlawed,  had  presented  in  lua 
own  name,  there  the  king  should  remove  his  incum- 
bent i  hut  no  such  thing  can  be  collected  upon  that 
book, :  and  therefore  I  conceive  the  error  grew  upon 
this,  that  because  it  was  generally  thought,  that  a  use 
was  but  a  pernancy  of  profits;  and  then  again  because 
the  law  is,  that,  upon  outlawries  upon  personal  actioni, 
the  king  shall  have  the  pernancy  of  profits,  they  took 
that  to  be  one  and  the  self-same  thing  which  cestui/ 
que  use  had,  and  which  the  king  was  intitled  into ; 
which  was  not  so  ;  for  the  king  had  remedy  in  law  for 
his  pernancy  of  profits,  but  cestuy  que  use  had  none. 
The  books  go  further,  and  say,  that  a  use  is  nothing, 
as  in  2  H.  VII.  det  was  brought  and  counted  sur  ieat 
for  years  ^e^de^ing  rent,  etc.  The  defmdant  pleaded  in 
bar,  that  the  plaintiff  nihil  halmit  tempore  (Hmissumis  : 
the  ptaintiff  made  a  special  replication,  and  shewed 
that  he  had  an  use,  and  issue  joined  upon  that :  where- 
fore it  appeareth,  that  if  he  had  taken  issue  upon  the 
defendant's  plea,  it  should  have  been  found  againcit 
him.  So  again  in  4  Reginee,  in  the  case  of  the  Lord 
Sandys,  the  truth  of  the  case  was  a  fine  levied  by 
cestui/  que  use  before  the  statute,  and  this  coming  b 
question  since  tlie  statute  upon  an  averment  by  the 
plaintiifytfoii  pariesji/iis  tuhil  habueru   '  '   '       ■  ■  • 
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course  of  the  eommon  law,  so  as  the  law  knoweth  it, 
but  protects  it  not ;  and  therefore  when  the  question 
cometh,  whether  it  hath  any  being  in  nature  or  con- 
science, the  law  accepteth  of  it ;  and  therefore  Little- 
ton's case  is  good  law,  that  he  who  hath  but  forty  shil- 
lings free-hold  in  use,  shall  be  sworn  in  an  inquest,  for 
it  is  ruled  secundum  dominium  naturale,  and  not  secun-- 
dum  dominium  kgetimumy  nam  natura  dominus  est^ 
fmim/ructum  ex  re  percipit.  And  some  doubt  if  upon 
subBidies  ttid  taxes  cestuy  que  use  should  be  valued  as 
an  owner :  so  likewise  if  cesiuy  que  use  had  released 
his  use  unto  the  feoffee  for  six  pounds,  or  contracted 
with  a  stranger  for  the  like  sum,  there  is  no  doubt 
but  it  is  a  good  condition  or  contract  whereon  to 
ground  an  action  upon  the  case  :  for  money  for  release 
of  a  suit  in  the  chancery  is  a  good  quid  pro  quo  ;  there- 
fore to  conclude,  though  a  use  be  nothing  in  law  to 
yidd  remedy  by  course  of  law,  yet  it  is  somewhat  in 
reputation  of  law  and  conscience :  for  that  may  be 
somewhat  in  omscience  which  is  nothing  in  law,  like 
as  that  may  be  something  in  law  which  is  nothing  in 
conscience ;  as,  if  the  feoffees  had  made  a  feoffment 
over  in  fee,  bwia  fide^  upon  good  consideration,  and, 
upon  a  subpcma  brought  against  them,  they  pleaded 
this  matter  in  chancery,  this  had  been  nothing  in  con- 
science,  not  as  to  discharge  them  of  damages. 

A  second  negative  fit  to  be  understood  is,  that  a  use 
is  no  covin,  nor  is  it  a  collusion,  as  the  word  is  now 
used ;  for  it  is  to  be  noted,  that  where  a  man  doth 
remove  the  state  and  possession  of  land,  or  goods,  out 
of  himself  mito  another  upon  trust,  it  is  either  a  spe- 
cial tmst,  or  a  general  trust. 

Tbe  special  trust  is  either  lawful  or  unlawful. 

The  special  trust  unlawful  is,  according  to  the  case, 
pravided  for  by  ancient  statutes  of  fermours  of  the 
profits ;  as  where  it  is  to  defraud  creditors,  or  to  get 
flMn  to  maintain  suits,  or  to  defeat  the  tenancy  to  the 
frrndpCj  or  the  statute  of  mortmain,  or  the  lords  of 
their  wardships,  or  the  like;  and  those  are  termed 
firands,  covins,  or  collusions. 

Hie  special  trust  lawftil  is,  as  when  I  infeoff  some 
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(jf  my  friends,  because  I  am  to  £ro  beyond  the  seas, 
or  because  1  would  free  the  land  Ironi  some  statute,  or 
bond,  which  I  am  to  enter  into,  or  upon  intent  to  be 
reinfeoft'ed,  or  intent  to  be  vouched,  and  so  to  suffer 
a  common  recovery,  or  upon  intent  that  the  feoffees 
shall  infeofl'  over  a  stranger,  and  infinite  the  like  in- 
tents and  purposes,  which  fall  out  in  men's  dealings 
and  occasions:  and  this  we  call  confidence,  and  the 
books  do  call  them  intents ;  but  where  the  trust  is  not 
special,  nor  transitory,  but  "general  and  permanent, 
there  it  is  a  use;  and  therefore  these  three  are  to  be 
distinguished,  and  not  confounded;  the  covin,  confi- 
dence, and  use. 

So  as  now  we  are  come  by  negatives  to  the  affirm- 
ative, what  a  use  is,  agreeable  to  the  definition  in 
Plowden,  352.  Delamer's  case,  where  it  is  said  : 

An  use  is  a  tiust  reposed  by  any  person  in  the  terre- 
tenant,  that  lie  may  suffer  him  to  take  tlie  profits,  and 
that  he  will  perform  his  intent. 

But  it  is  a  shorter  speech  to  say,  that 

Usus  est  domimunijiduvtarium :  Use  is  an  owner's 
lifeship  in  trust. 

So  that  itsus  et  status,  sive  possessio,  potiu^  differunl 
secundum  rationemfari,  tpiam  secundum  naturam  rei, 
for  that  one  of  them  is  in  court  of  law,  the  other  ia 
court  of  conscience  ;  and  for  a  trust,  which  is  the  way 
to  an  u.se,  it  is  exceeding  well  defined  by  a  civilian 
of  great  understanding ; 

Fides  est  obligatio  consckiUiiC  uniiis  ad  intcntionem 
alierius. 

And  they  have  a  good  division  likewise  of  rights : 
Jus  precariitm :  Jus  Jiduciarium  :  Jus  legitimum. 

1 .  A  right  in  courtesy,  for  the  which  there  is  no  re- 
medy at  all. 

2.  A  right  intrust,  for  which  there  is  a  remedy,  but 
only  in  conscience. 

^.   A  right  in  law. 

So  much  of  the  nature  and  definition  of  an  use, 
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It  foUoiveth  to  consider  the  parts  and  properties  of 
an  use :  wlierein  by  the  consent  of  all  books,  as  it  was 
distinctly  delivered  by  Justice  Walmsley  in  36  of  Eli- 
rabeth :  That  a  trust  consisteth  upon  three  parts. 

The  first,  that  the  feoflfee  will  suffer  the  feoffor  to 
take  the  profits. 

The  secrfnd,  that  the  feoffee  upon  request  of  the  feof- 
for, or  notice  of  his  will,^  will  execute  the  estates  to  the 
feoffor,  or  his  heirs,  or  any  other  by  his  direction. 

The  third,  that  if  the  feoffee  be  disseised,  and  so  the 
feoffor  disturbed,  the  feoffee  will  re-enter,  or  bring  an 
action  to  re-continue  the  possession;  so  that  those 
three,  pernancy  of  profits,  execution  of  estates,  and 
defence  of  the  land,  are  the  three  points  of  trust. 

The  properties  of  an  use  are  exceeding  well  set 
forth  by  Fenner,  justice,  in  the  same  case ;  and  they  be 
three: 

1.  Uses,  saith  he,  are  created  by  confidence : 

2.  Preserved  by  privity,  which  is  nothing  else  but  a 
continuance  of  the  confidence,  without  interruption : 
and 

3.  Ordered  and  guided  by  conscience :  either  by 
the  private  conscience  of  the  feoffee ;  or  the  general 
conscience  of  the  realm,  which  is  chancery. 

The  two  former  of  which,  because  they  be  matters 
more  thoroughly  beaten,  and  we  shall  have  occasion 
hereafter  to  handle  them, we  will  not  now  dilate  upon : 

But  the  third,  we  will  speak  somewhat  of;  both 
because  it  is  a  key  to  open  many  of  the  true  reasons, 
%nd  learnings  of  uses,  and  because  it  tendeth  to  decide 
our  great  and  principal  doubts  at  this  day. 

Coke  solicitor,  entering  into  his  argument  of  Chud- 
leigh's  case,  said  sharply  and  fitly :  "  I  will  put  never 
^  a  case  but  it  shall  be  of  a  use,  for  a  use  in  law 
'*  hath  no  feUow  f  meaning,  that  the  learning  of  uses 
18  not  to  be  matched  with  other  learnings.  Anderson, 
chief  justice,  in  the  argument  of  the  same  case,  did 
tiuly  and  profoundly  control  the  vulgar  opinion  col- 
lected upon  6  E.  IV.  that  there  might  be  possessio 
^ahit  of  a  use ;  for  he  said,  that  it  was  no  more  but 
that  the  chancellor  would  consult  with  the  rules  of 
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law,  where  the  intentioa  of  the  parties  did  not  spe- 
cially appear;  and  therefore  the  private  conceit,  which 
OlaoTile,  justice,  cited  in  the  42  Reginae,  in  the  caw 
of  Corbet,  in  the  common  pleas,  of  one  of  Lincoln's 
Inn,  whom  he  named  not,  but  seemed  to  allow,  is  not 
sound ;  which  was,  that  a  use  was  but  a  limitation, 
and  did  ensue  the  nature  of  a  possession. 

This  very  conceit  was  set  on  foot  in  27  H.  VIII.  in 
the  Lord  Darcie's  case,  in  which  time  they  began  to 
heave  at  uses :  for  thereafter  the  realm  had  many  ages 
together  put  in  use  the  passage  of  uses  by  will,  they 
began  to  argue  that  an  use  was  not  deviseable,  but 
tiiat  it  did  ensue  the  nature  of  the  land  ;  and  the  same 
year  after,  this  statute  was  made ;  so  that  this  opinion 
seemeth  ever  to  be  a  prelude  and  forerunner  to  an  act 
of  parliament  touching  uses ;  and  if  it  be  so  meant 
now,  I  like  it  well :  but  in  the  mean  time  the  opinioa 
itself  is  to  be  rejected ;  and  because,  in  the  same  case 
of  Corbet,  three  reverend  judges  of  the  court  of  com- 
mon pleas  did  deliver  and  publish  their  opinion,  though 
not  directly  upon  the  point  adjudged,  yet  obiter  as  one 
of  the  reasons  of  their  judgment,  that  an  use  of  in- 
heritance could  not  be  limited  to  cease ;  and  again, 
that  the  limitation  of  a  new  use  could  not  be  to  a 
stranger ;  ruling  uses  merely  according  to  the  ground 
of  possession ;  it  is  worth  the  labour  to  examine  that 
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iwht  of  pOMififTion ;  and  th^  reason  is,  because  the  law 
of  coUateittl  warranty  is  a  hard  law,  and  not  to  be  con- 
aidefed  in  a  court  of  conscience.     In  6  Edw.  IV.  it  is 
taid,  diat  if  cestuy  que  me  be  attained,  query,  who 
shall  bare  the  land,  for  the  lord  shall  not  have  the 
land ;  so  as  there  the  use  doth  not  limitate  the  pos- 
session ;  and  the  reason  is,  because  the  lord  hath  a 
rent  by  title ;  for  that  is  nothing  to  the  subpcena,  be- 
cause the  feoffee's  intent  was  never  to  advance  the 
lord,  but  only  his  0¥m  blood ;  and  therefore  the  qujery 
of  the  book  ariseth,  what  the  trust  and  confidence  of 
the  feofiee  did  tjre  him  to  do,  as  whether  he  should 
not  sell  the  land  to  the  use  of  the  feoffee's  will,  or  in 
fnoM  UiUM  t    So  &vourably  they  took  the  intent  in  those 
days,  as  you  find  in  27  Hen.  VI.  that  if  a  man  had 
appointed  his  use  to  one  for  life,  the  remainder  in  fee 
to  another,  and  cestuy  que  use  for  life  had  refused, 
because  the  intent  appeared  not  to  advance  the  heir 
at  all,  nor  him  in  reversion,  presently  the  feoffee  should 
have  the  estate  for  life  of  him  that  refused,  some  ways 
to  the  behoof  of  the  feoffor.     But  to  proceed  in  some 
better  order  towards  the  disproof  of  this  opinion  of 
limitation,  there  be  four  points  wherein  we  will  exa- 
mine the  nature  of  uses. 

1.  The  raising  of  them. 

2.  The  preserving  of  them. 

3.  The  transferring  of  them. 

4.  The  e&tingtushing  of  them. 

1.  In  all  these  four,  you  shall  see  apparently  that 
uses  stand  upon  their  own  reasons,  utterly  differing 
from  cases  of  possession.  I  would  have  one  case 
Bbewed  by  am  learned  in  the  law^  where  there  is  a 
deed;  and  yet  there  4ieeds  a  consideration ;  as  for  pa- 
role, the  law  adjudgeth  it  too  light  to  give  action 
withotit  consideration ;  but  a  deed  ever  in  law  imports 
a  consideration,  because  of  the  deliberation  and  cere- 
ttony  in  the  confection  of  it :  and  therefore  in  8  Re- 
psuoB  it  is  solemnly  argued,  that  a  deed  should  raise 
tn  use  without  any  other  consideration.  In  the 
qtMtt's  case  a  felse  consideration,  if  it  be  of  record, 
win  kurt  the  patent,  but  i^^ant  of  constderaticm  doth 
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never  hurt  it ;  and  yet  they  say  diat  a  use  is  but  a 
nimble  and  light. thing;  and  now,  contrariwise,  it 
seemeth  to  be  weightier  than  any  thing  else :  for  you 
cannot  w«gh  it  up  to  raise  it,  neither  by  deed,  nor 
deedinrolled,  without  the  weight  of  a  consideration; 
but  you  shall  never  find  a  reason  of  this  to  the  world's 
end,  in  the  law.  But  it  is  a  reason  of  chancery,  and 
it  is  this : 

That  no  court  of  conscience  will  inforce  donum  gra- 
tuitum,  though  the  intent  appear  never  so  clearly, 
where  it  is  not  executed,  or  sufficiently  passed  by  law ; 
but  if  money  had  been  paid,  and  so  a  person  damni- 
fied, or  that  it  was  for  the  establishment  of  his  house, 
then  itis  a  good  matter  in  the  chancery.  So  again  I 
would  see  m  the  law,  a  case  where  a  man  shall  take 
by  a  conveyance,  be  it  by  deed,  livery,  or  word,  that 
is  not  party  to  the  grant ;  I  do  not  say  that  the  deli- 
very must  be  to  him  that  takes  by  the  deed,  for  a  deed 
may  be  delivery  to  one  man  to  the  use  of  another. 
Neither  do  I  say  that  he  niust  be  party  to  the  delivery 
of  the  deed,  for  he  in  the  remainder  may  take  though  he 
be  not  party;  but  he  must  be  party  to  the  words  of  the 
grant ;  here  again  the  case  of  the  use  goeth  singly 
and  the  reason  is,  because  a  conveyance  in  use  is  mv 
thing  but  a  publication  of  the  trust;  and  therefore  ao 
as  the  party  trusted  be  declared,  it  is  not  material-  to 
whom  the  publication  be.     So  much  for  the  raising  of 
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remembeied  33  H.  V 1.  some  opine  to  the  contrary, 
whicb  is  clearly  no  law ;  so  in  31  E.  III.  if  assets  de- 
scend to  the  hei)r,  and  he  alien  it  upon  good  conside- 
ration, although  it  be  to  one  that  had  notice  of  the 
debt,  or  of  the  warranty,  it  is  good  enough.  So  25 
Ass.  p.  1 .  if  a  man  enter  of  purpose  into  my  lands,  to 
the  end  that  a  stranger  which  hath  right,  should  bring 
his  pracipe  and  evict  the  land,  I  may  enter  notwith- 
standing any  such  recovery ;  but  if  he  enter,  having 
notice  uat  the  strai^r  hath  right,  and  the  stranger 
likewise  having  notice  of  his  entry,  yet  if  it  were  not 
upon  confederacy  or  collusion  between  them,  it  is  no- 
thing^ and  the  reason  of  these  cases  is,  because  the 
common  law  looketh  no  farther  than  to  see  whether 
the  act  were  merely  actus  Jictus  in  fraudem  legis ; 
and  therefore  wheresoever  it  findeth  consideration 
given,  it  dischai^th  the  covin. 

But  come  now  to  the  case  of  use,  and  there  it  is 
otherwise,  as  it  is  in  14  H.  VIII.  and  28  H.  VIII. 
and  divers  other  books ;  which  prove  that  if  the  feoffee 
sell  the  land  for  good  consideration  to  one  that  hath 
notice,  the  purchaser  shall  stand  seised  to  the  ancient 
use ;  and  tae  reason  is,  because  the  chancery  looketh 
farther  than  the  common  law,  namely,  to  the  corrupt 
conscience  of  him  that  will  deal  in  the  land,  knowing 
it  in  equity  to  be  another's ; « and  therefore  if  there 
were  tidis  amaritudinis^  the  consideration  purgeth 
it  not,  but  it  is  at  the  peril  of  him  that  giveth  it :  so 
that  consideration,  or  no  consideration,  is  an  issue  at 
the  common  law ;  but  notice,  or  no  notice,  is  an  issue 
in  the  chancery.     And  so  much  for  the  preserving  of 


3.  For  the  transfi^ng  of  uses  there  is  no  case  in 
law  whoel^  an  action  is  transferred,  but  the  subposna 
in  case  of  use  was  always  assignable ;  nay  farther, 
yoo  find  twice  27  H.  VIII.  fol.  10.  pla.  9.  and  fol.  30. 
and  pla.  21.  that  a  right  of  use  may  be  transferred  : 
for  in  the  former  case  Montague  maketh  the  objec- 
taoD,  md  ssdth,  that  a  right  of  use  cannot  be  given  by 
fine,  but  to  him  that  halh  the  possession  ;  Fitz-Her- 
bert;«B8wereth,  Yes,  well  enough ;  query  the  reason, 
saiCh  the  book. 
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■  And  in  the  latter  case,  where  cestuy  que  uie  was 
mfeoSed  hy  tfae  disseifior  of  the  feoffee,  and  made  a 
feoffinent  over,  Eog'lefield  doubted  whether  the  second 
feofifee  should  have  the  use.  Fitz-Herbert  said,  "  X 
"  marvel  you  will  make  a  doubt  of  it,  for  there  is  no 
"  doubt  but  the  use  passeth  b;  the  feofKnent  to  die 
"  stranger,  and  therefore  this  question  needeth  not  to 
"  have  been  made."  So  the  great  difficulty  in  10  Re- 
ginse,  Delamer's  case,  where  the  case  was  in  effect 
tenant  in  tail  of  an  use,  the  remainder  in  fee ;  tenant 
in  tail  made  a  feoffment  in  fee ,'  tenant,  by  the  statute 
of  I  R.  III.  and  the  feoffee  infeoffed  htm  in  the  re- 
mainder of  the  use,  who  made  it  over ;  and  there 
question  being  made,  whether  the  second  feoffea 
should  have  the  use  in  remainder,  it  is  said,  that  the 
second  feoffee  must  needs  have  the  best  right  in  con- 
science ;  because  the  first  feoffee  claimed  nothing  but 
in  trust,  and  the  cestui/  que  use  cannot  claim  it  against 
his  sale  ;  but  the  reason  is  apparent,  as  was  touched 
before,  that  a  use  in  esse  was  but  a  thing  in  action,  or 
in  suit  to  be  brought  in  court  ofconscience,  and  where 
the  subpeena  was  to  be  brought  against  the  feoffee,  in 
possession  to  execute  the  estate,  or  against  the  feoffee 
out  of  possession  to  recontinue  the  estate,  always  the 
subpeena  might  be  transferred  ;  for  still  the  action  at 
toe  common  law  was  not  stirred  but  remained  in  the 
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feoffees  iviD  not  be  fafooght  to  execute  estates  to  the 
dismheritiMe  of  ancient  blood.  But  for  experience 
in  the  eoofcjance^  there  was  nothing  more  usual  in 
obits  J  Aaa  to  will  the  use  of  the  land  to  certain  per* 
sons  and  their  hars«  so  long  as  they  shall  pay  the 
chantij  priests  their  wages,  and  in  default  of  payment 
to  limit  the  use  over  to  other  persons  and  their  heirs ; 
and  BOy  in  case  of  forfeiture,  through  many  degrees ; 
and  such  oonreyances  are  as  ancient  as  R.  II.  his  time. 

4.  Now  for  determining  and  extinguishing  of  uses, 
I  put  the  case  of  collateral  warranty  before,  and  to  that 
the  notable  case  of  14  H.  VIII.  Halfpenny  s  case, 
where  tiiis  very  point  was  as  in  the  principal  case ; 
for  a  right  oat  of  land,  and  the  land  itself  in  case  of 

cannot  stand  together,  but  the  rent  shall 
extinct ;  but  there  the  case  is,  that  the  use  of  the 
land  and  the  use  of  the  rent  shall  stand  well  enough 
togeth^ ;  for  a  rent  charge  was  granted  by  the  feoflee 
to  one,  that  had  notice  of  the  use,  and  ruled,  that  the 
rent  was  to  the  ancient  use,  and  both  uses  were  in  esse 
shmd  et  semel :  and  though  Brudenell,  chief  justice, 
urged  the  ground  of  possession  to  be  otherwise,  yet  he 
was  over-rued  by  the  other  three  justices,  and  Brooke 
said  unto  him,  he  thought  he  argued  much  for  his 
pleasure.  And  to  conclude,  we  see  that  things  may 
be  avoided  and  determined  by  the  ceremonies  and 
acts,  like  unto  those  by  which  they  are  created  and 
raised ;  that  which  passeth  by  livery  ought  to  be  avoid- 
ed by  entry ;  that  which  passeth  by  grant,  by  claim ; 
that  which  passeth  by  way  of  charge,  determineth 
by  way  of  discharge :  and  so  a  use  which  is  raised 
Imt  by  a  declaration  or  limitation,  may  cease  by 
words  of  declaration  or  limitation,  as  the  civil  law 
saith,  in  his  magis  comentaneum  est,  guam  ut  iisdem 
modis  res  dissolvantur  quibus  constituantur. 

For  the  inception  and  progression  of  uses,  I  have 
Smp  a  precedent  in  them  searched  other  laws,  because 
states  and  commonwealths  have  common  accidents  ; 
and  I  find  in  the  civil  law,  that  that  which  cometh 
nearest  in  name  to  the  use,  is  nothing  like  in  matter, 
whi^  is  ususfructus:  ior  usus  fructus  et  dominium  is 
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widt  Ifaan,  as  with  us  particular  tenancy  and  inherit- 
ance. But  that  which  resonbleth  the  use  most  ujidd 
ctmmiisio,  and  therefore  you  shall  6nd  in  Justinian, 
lib.  2,  that  they  had  a  form  in  testaments,  to  give  in- 
iDrt.  1.  L  heritance  to  one  to  the  use  ofanother,  Haredem  con- 
"^^  *■  stituo  Caium ;  rogo  autem  te,  Caie,  ut  hareditatem 
restituas  Seio.  And  the  text  of  the  ciTilians  Baith, 
that  for  a  great  time  if  the  heir  did  not  as  he  was  re- 

auired,  cestut/  que  lue  had  no  remedy  at  all,  until  about 
le  time  of  Augustus  Ctesar  there  grew  in  custom  a 
flattering  form  of  trust,  for  th^  penned  it  thus :  Rogo 
te  per' sakUem  Augusti,  or  per  fortunam  Augusti,  etc. 
Wliereupon  Augustus  took  the  breach  of  trust  to  sound 
in  derogation  of  himself,  and  made  a  rescript  to  the 
prator  to  give  remedy  in  such  cases;  whereupm 
within  the  ^ace  of  a  hundred  years,  these  trusts  did 
spring  and  speed  so  fast,  as  they  were  forced  to  have, 
a  particular  chancellor  only  for  uses,  who  was  called 
pratorji^  comiaissarius ;  and  not  long  after,  the 
mconvenience  of  them  beii^  found,  they  resorted  unto 
a  remedy  much  like  unto  this  statute ;  for  by  two  de- 
crees of  senate,  called  senatus  coraultum  Trebelliamtm 
et  Pegasianum,  they  made  cestrts  que  tue  to  be  heir 
in  substance.  I  have  sought  likewise,  wheth»'  there 
be  any  thing  which  maketh  with  them  in  our  law,  and 
I   find    that  Periam,    chief  haroii,  in  the   ar«iiment 
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and  credit  by  degrees :  for  the  copy-holder  first  had  no 
remedy  at  all  against  the  lord,  and  were  as  tenancy  at 
will.  Afterwards  it  grew  to  have  remedy  in  chan- 
cery, and  afterwards  against  their  lords  by  trespass  at 
the  common  law ;  and  now,  lastly,  the  law  is  taken 
by  scmie,  that  they  have  remedy  by  ejectionejirma, 
without  a  special  custom  of  leasing.  So  no  doubt  in 
uses :  at  the  first  the  chancery  made  question  to  give 
remedy,  until  uses  grew  more  general,  and  the  chan- 
cery more  eminent ;  and  then  they  grew  to  have  re- 
medy in  conscience :  but  they  could  never  obtain  any 
manner  of  remedy  at  the  common  law,  neither  against 
the  feoffee,  nor  against  strangers ;  but  the  remedy 
against  the  feoffee  was  left  to  the  subpana ;  and  the 
remedy  against  strangers  to  the  feoffee. 

Now  for  the  cases  whereupon  uses  were  put  in  prac- 
tice. Coke  in  his  reading  dom  say  well,  that  they  were 
mpduced  sometimes  for  fear,  and  many  times  for  fraud. 
But  I  hold  that  neither  of  these  cases  were  so  much 
the  reasons  of  uses,  as  another  reason  in  the  begin- 
ning, which  was,  that  the  lands  by  the  common  law 
of  England  were  not  testamentary  or  deviseable,  and 
of  late  years,  since  the  statute,  the  case  of  the  con- 
vejrance  for  sparing  of  purchases  and  execution  of  es- 
tates ;  and  now  last  of  all  an  excess  of  evil  in  men's 
minds,  affecting  to  have  the  assurance  of  their  estate 
and  possession  to  be  revocable  in  their  own  times,  and 
irrevocable  after  their  own  times. 

Now  for  the  commencement  and  proceeding  of 
them,  I  have  considered  what  it  hath  been  in  course 
of  conmum  law,  and  what  it  hath  been  in  course  of 
statute.  For  the  common  law  the  conceit  of  Shelley 
in  24  H.  VIII.  and  of  Pollard  in  27  H.  VIII.  seemeth 
to  me  to  be  without  ground,  which  was,  that  the  use 
succeeded  the  tenure :  *  for  after  that  the  statute  of 
Quia  emplares  terrarumy  which  was  made  18  E.  I. 
had  taken  away  the  tenure  between  the  feoffor  and 
the  feoffee,  and  left  it  to  the  lord  paramount ;  they 
ndd  that  the  feoffinent  being  then  merely  without  con- 
sideration, should  therefore  intend  an  use  to  the  feoffor; 
whidi  cannot  be ;  for  by  that  reason,  if  the  feoffinent 
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before  the  statute  had  becm  made  tenendum  de  capita' 
Ubus  domitm,  as  it  must  be,  there  should  have  oeeB 
an  use  unto  the  feofibr  before  that  statute.  And 
again,  if  a  grant  had  been  made  of  such  things  as 
consist  not  in  tenure,  as  adYOwsons,  rents,  villains,  and 
the  like,  there  should  have  been  an  use  of  them,  where- 
iB  the  law  was  quite  contrary- ;  for  after  the  time  that 
uses  grew  common,  it  was  nevertheless  a  great  doubt 
whether  things  that  did  lie  in  grant,  did  not  carry  a 
consideration  in  themselves  because  of  the  deed. 

And  therefore  I  do  judge  that  the  intendment  of  a 
use  to  the  feoffor;  where  the  feoffment  was  made  witli- 
out  consideration,  grew  long  after,  when  uses  waxed 
general ;  and  for  this  reason,  because  when  feoffmentg 
were  made,  and  that  it  rested  doubtful  whether  it  were 
in  use  or  in  purchase,  because  purcliases  were  things 
notorious,  and  uses  were  tilings  secret,  tlie  Chancellor 
thought  it  more  convenient  to  put  the  purcliaser  to 
prove  his  consideration,  than  the  feoffor  and  his  heirs 
to  prove  the  trust;  and  so  made  the  intendment  to- 
wards the  use,  aiid  put  the  proof  upon  the  purchaser. 

And  therefore  as  uses  were  at  tlie  common  law  io 
reason,  for  whatsoever  is  not  by  statute,  nor  against 
law,  may  be  said  to  be  at  the  common  law  ;  and  both 
the  general  trust  and  the  special,  were  things  not  pro- 
hibited by  the  law,  though  they  were  not  remedied '"^ 
the  law :  so  the  experience 
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that  they  did  govern  an  ablative  case ;  as  thay  do  in- 
deed since  tms  statute,  for  they  take  away  the  land 
and  put  tbem  into  a  conveyance. 

Secondly,  I  find  in  no  private  aet  of  attainder,  the 
clause  of  forfeiture  of  lands,  the  words,  '^  which  he 
hath  in  possession  or  in  use,"  until  Ed.  IV.'s  reign. 

Thirdly,  I  find  the  word*^'  ust^^  in  no  statute  until 
7  Rich.  IL  cap.  11,  Ofprovisors,  and  in  15  Rich. 
Of  mortmain. 

Fourthly,  I  collect  out  of  Choke's  speech  in  8  Ed.  IV. 
where  he  saith,  that  by  the  advice  of  all  the  judges  it 
was  thought  that  the  mbpcena  did  not  lie  against  the 
heir  of  the  feoffee  which  was  in  by  law,  but  cestuy  que 
use  was  driven  to  his  bill  in  parliament,  that  uses  even 
in  that  time  were  but  in  their  infancy ;  for  no  doubt 
but  at  the  first  the  chancery  made  difficulty  to  give 
remedy  at  all,  and  did  leave  it  to  the  particular  con- 
idence  of  the  feoffee :  but  after  the  chancery  grew  ab* 
lolute,  as  may  appear  by  the  statute  of  13  H.  VI.  that 
complainants  in  chancery  should  enter  into  bond  to 
prove  their  suggestions,  which  sheweth  that  the  chan- 
cery at  that  time  began  to  embrace  too  far,  and  was 
uscmI  for  vexation ;  yet  nevertheless  it  made  scruple  to 
give  r^nedy  against  the  heir  being  in  by  act  in  law, 
thoufffa  he  were  privy :  so  that  it  cannot  be  that  uses 
had  been  of  any  great  continuance  when  they  made 
that  question ;  as  for  the  case  of  matrimonii  pralocuti^ 
it  hath  no  affinity  with  uses ;  for  wheresoever  there 
was  remedy  at  the  common  law  by  action,  it  cannot 
be  iiykended  to  be  of  the  nature  of  a  use. 

And  for  the  book  commonly  vouched  of  8  Ass. 
where  Earl  calleth  the  possession  of  a  conuzee  upon  a 
fioe  leaned  by  consent  and  entry  in  autre  droits  and  44 
of  E.  Hi.  where  there  is  mention  of  the  feoffors  that 
sued  by  petition  to  the  king,  they  be  but  implications 
of  no  moment  So  as  it  appeareth  the  first  practice 
<tf  uae9  was  about  Richard  II.  his  time ;  and  the  great 
mltiplyiog  and  overspreading  of  them  was  partly 
^Qiivig  the  wars  in  France,  which  drew  most  of  the 
■ribfli^  to  be  absent  from  their  possessions;  and 
paiAjr  daring  the  time  of  the  trouble  and  civil  war  be- 
tween Ae  two  houses  about  the  title  of  the  crown. 
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Now  to  concldde  the  progression  of  uses  in  course 
of  statutes,  I  do  denote  tnree  special  points. 

1.  That  a  use  had  never  any  force  at  all  at  the 
common  law,  but  by  statute  law. 

2.  That  there  was  never  any  statute  made  direct^ 
for  the  benefit  of  cestuy  que  use,  as  that  the  descent 
of  an  use  should  tolf  an  entry,  or  that  a  release  should 
be  good  to  the  pernor  of  the  profits,  or  the  like ;  but 
always  for  the  benefit  of  strangers  and  other  persons 
against  cestuy  que  use,  and  his  feoffees :  for  though 
by  the  statute  of  Richard  III.  he  might  alter  his 
feoffee,  yet  that  was  not  the  scope  of  the  statute,  but 
to  make  good  his  assurance  to  other  persons,  and  the 
other  came  in  ex  obltquo. 

3.  That  the  special  intent  unlawful  and  covinom 
was  the  original  of  uses,  though  after  it  induced  to 
the  lawfiil  intent  general  and  special ;  for  30  Edw. 
III.  is  the  first  statute  1  find  wherein  mention  is  made 
of  the  taking  of  profits  by  one,  where*  the  estate  in  law 
is  in  another. 

For  as  to  the  opinion  in  27  Hen.  VIII.  that  in  caseof 
the  statute  of  Marlebridge.  the  feofi'ees  took  the  profits 
it  is  but  a  conceit :  for  the  law  is  this  day,  that  if  a 
man  infeoff  his  eldest  son,  within  age,  and  without 
consideration,  although  the  profits  be  taken  to  the  use 
of  the  son,  yet  it  is  a  feoffment  within  the  statute. 
'  e  statute  "       -   ■    - 
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«  slaiule  WW  Bade  £ar  relief  of  those  »5  had  right  of 
action,  agaiaii  tfaoae  as  had  removed  die  teDancr  of 
the  praeme  from  them  sometimes  by  infeoffing  great 
personsw  Kir  mahnpnance :  and  scxnetimes  by  seoet 
feoffments  to  others,  whereof  the  defendants  could 
have  DO  notice ;  and  therefore  the  statute  maketh  the 
recovery  good  in  all  actions  against  the  first  feof- 
fers  as  diey  tock  the  profits,  and  so  as  the  defend- 
mts  bring  their  actions  within  a  year  of  their  ex- 
pulsions. In  2  Richard  II.  cup,  3.  session  2.  an  im- 
Crfection  of  the  statute  of  50  Edward  HI.  was 
Ipen ;  for  whereas  the  statute  took  no  place,  but 
where  the  defendant  appeared,  and  so  was  mistrated, 
the  statute  giveth  upon  proclamation  made  at  the  gate 
of  the  place  privileged,  that  the  land  should  be  liable 
without  appearance. 

In  7  R.  IL  a  statute  was  made  for  the  restraint  of 
iliensy  to  take  any  benefices,  or  dignities  ecclesiastical, 
or&nns,or  administration  to  them,  without  the  kings 
qiecial  licence,  upon  pain  of  the  statute  of  provisors ; 
which  being  remedied  by  a  former  statute,  where  the 
alien  took  it  to  his  own  use ;  it  is  by  that  statute  re- 
medied, where  the  alien  took  it  to  the  use  of  another, 
as  it  is  raid  in  the  book ;  though  I  ^ess,  that  if  the 
record  were  searched,  it  should  be,  if  any  other  pur- 
chased to  the  use  of  an  alien,  and  that  the  words  ^*  or 
to  the  use  of  another,"  should  be  '^  or  any  other  to  his 
oae.''  In  15  Rich.  II.  cap.  5.  a  statute  was  made  for 
the  relief  of  lords  against  mortmain,  where  feoffments 
were  made  to  the  use  of  corporations ;  and  an  ordi- 
nance made  that  for  feoffments  past  the  feoffees  should, 
before  a  day,  either  purchase  licence  to  amortise  them, 
or  alien  them  to  some  other  use,  or  other  feoffments 
to  come,  or  they  should  be  within  the  statute  of  mort- 
main. In  4  Hen.  IV.  cap.  7.  the  statute  of  I  Richard  II. 
is  enlarged  in  the  limitation  of  time ;  for  wtiereas  the 
ibitute  did  limit  the  action  to  be  brought  wittiin  the 
of  the  feoffinent,  this  statute  in  case  of  a  disseisin 
the  time  to  the  life  of  the  disseisor ;  and  in  all 
oAcr  actions  I'^ves  it  to  the  year  from  the  time  of  the 
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action  growu.  In  11  Heary  VI.  co^  3.  that  statuii 
of  4  Henry  IV,  it  declared,  because  the  conceit  wv 
upon  the  statute,  that  in  case  of  disseisin  the  limitatioc 
ei  the  life  of  the  disseisor  went  only  to  the  assise  of  mne 
dissasiu,  vad  to  no  other  action ;  and  therefore  thai 
statute  declareth  the  former  taw  to  extend  to  all  otha 
actions,  grouoded  upon  novel  disseitin.  In  11  Hewj 
VI.  cap.  5.  a  statute  was  made  for  rdief  of  him  ia  m 
mainder  gainst  particular  tenants,  for  lives,  or  yean 
that  assigned  over  tbeir  estates,  and  took  the  profib 
and  then  etanmitted  waste  against  them ;  therefos 
tliis  statute  gireth  an  action  of  waste,  being  pemof 
dif  the  profits,  la  all  this  course  of  statutes  no  relief  i 
given  to  (rarchasers,  that  corae  in  by  the  party,  bn 
'to  8«ch  as  come  in  by  law,  as  defendants  in  jo'tedpa 
whether  they  be  creditors,  disseisora,  or  lessors,  aH 
that  only  in  case  of  mortmain:  and  note  also,  tha 
th^  be  ail  in  cases  of  apecial  covinous  intents,  aa* 
4e^9t  executions,  taiancy  to  the  pracipe,  and  tk 
atfttute  of  mortmain,  or  provisors.  From  1 1  Hemy  Vl 
to  1  ^  III.  bi^ng  the  space  of  fiffy  years,  there  il  I 
^leace  <^  uses  in  the  statute  bocri^  whicJi  was  at  lim 
tiipe,  when,  no  question,  they  were  &voiired  mMl 
Is  I  Richard  III.  cap.l.  coraedi  the  great  statute  fa 
r^ef  oi  those  that  come  in  by  the  party,  and  at  !!■ 
time  aa use appeaieUi  in  his  likeness;  for  there  ia  Ml 
word  spoken  of  taking  the  profits.  1 
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fd:  and  rdief  is  like^  se  gi^en  unto  the 
e  heir  holden  die  knighf  s  s»-vice  be  of  full 
19  Hen.  YIL  cap.  15.  there  is  relief  given  in 
I,  fint  to  the  creditors  upon  matters  of  record^ 
eoogunnee,  statute,  or  judgment,  whereof 
ffmer  woe  not  aided  at  all  by  any  statute : 
at  was  aided  by  a  statute  of  56  E.  III.  and 
dy  m  caaet  of  sanctuary  men.  Secondly,  to 
in  socage  fiir  their  relief,  and  heriots  u|>on 
lich  was  omitted  in  the  4  Heniy  VII.  and 
le  lords  of  villains,  upon  a  purchase  of  dieir 

use.  In  23  Henry  V  III.  cap.  10.  a  further 
IS  given  in  a  case  Ukeimto  the  case  of  mort«* 

in  the  statute  of  15  Richard  II.  remedy  was 
90  the  use  came  ad  tnanum  mortuamy  which 
I  it  came  to  some  corporation :  now  when 
i  fimited  to  a  thing,  act,  or  work,  and  to  a 
\o  the  reparation  of  a  church,  or  an  abbot,  or 
J  ar  fratmiities  as  are  only  in  reputation,  but 
porated,  as  to  parishes;  or  such  guilds  or 
8  as  are  only  in  reputation,  but  not  incorpo* 
t  case  was  omitted,  which  by  this  statute  is 
,  not  by  way  of  giving  enti^  unto  the  lord, 
my  of  making  the  use  utterly  void ;  neidier 
I  rtatafea  express  to  whose  benefit  the  use 
Bade  void,  eith^  the  feoffor,  or  feodfee,  baft 
t  to  law,  and  addeth  a  proviso,  that  uses 
imited  twenty  years  from  the  gift,  and  no 

die  whole  course  of  statute  law,  before  this 
mcfaing  uses.  Thus  have  I  set  forth  unto 
lature  and  definition  of  a  use,  the  differences 
of  an  use,  and  the  parts  and  qualities  of  it : 
hat  rules  and  lewmmgs  uses  shall  be  glided 
^:  by  a  {Hreoedent  of  them  in  our  laws,  die 

n2 
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causes  of  the  sprii^ing  and  spreading  of  uses,  the  con- 
tinuance of  them,  and  the  proceedings  that  they  have 
bad  both  in  common  law  and  statute  law ;  whereby  it 
may  f^pear,  that  a  use  is  no  more  but  a  general  trust 
when  any  one  will  trust  the  conscience  of  another  bet- 
ter than  his  own  estate  and  possession,  which  is  an  ac- 
cident or  event  of  human  society,  which  hath  been,  and 
will  be  in  all  laws,  and  therefore  was  at  the  common 
law,  which  is  common  reason.  Fitzherbert  saith  in  the 
14  H.  VIII.  common  reason  is  common  law,  and  not 
conscience ;  but  common  reason  doth  define  that  uses 
should  be  remedied  in  conscience,  and  not  in  courts  of 
law,  and  ordered  by  rules  in  conscience,  and  not  by 
straight  rules  of  law ;  for  the  common  law  hath  a  kind 
of  rule  and  survey  over  the  chancery,  to  determine 
what  belongs  to  the  chancery.  And  therefore  we  maj 
truly  conclude,  that  the  force  and  strength  that  a  use 
had  or  hath  in  conscience,  is  by  common  law  ;  and  the 
force  that  it  had  or  hath  by  common  law,  is  only  ij 
statutes. 

Now  followeth  in  time  and  matter  the  consideration 
of  this  statute,  which  is  of  principal  labour ;  for  thoa 
former  considerations  which  we  have  handled  sem 
but  for  introduction. 

This  statute,  as  it  is  the  statute  which  of  aU  othen 
hath  the  greatest  power  and  operation  over  the  heri- 
s  of  tne  realm. ; 
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estate,  in  which  nature  of  time  men  are  most  careiiil 
of  their  possessions;  as  well  because  purchasers  are 
most  stiningy  as  again,  because  the  purchaser  when 
he  is  fully  is  no  less  careful  of  his  assurance  to  his 
children,  and  of  disposing  that  which  he  hath  gotten, 
than  he  was  of  his  bargain  for  the  compassing  thereof. 

About  that  time  the  realm  likewise  began  to  be  in- 
ftanchised  from  the  tributes  of  Rome,  and  the  pos- 
sessions that  had  been  in  mortmain  began  to  stir 
abroad ;  for  this  year  was  the  suppression  of  the  smaller 
houses  of  reli^on,  all  tending  to  plenty,  and  pur- 
chasing :  and  this  statute  came  in  consort  with  divers 
excellent  statutes,  made  for  the  kingdom  in  the  same 
parliament ;  as  the  reduction  of  Wales  to  a  more  civil 
rovemment,  the  re-edifying  of  divers  cities  and  towns, 
Uie  suppressing  of  depopulation  and  inclosures. 

For  the  title,  it  hath  one  title  in  the  roll,  and  another 
in  course  of  plc^ii^.  The  title  in  the  roll  is  no  solemn 
title,  but  an  act  intitled.  An  act  expressing  an  order 
br  uses  and  wills ;  the  title  in  course  ot  pleading 
iSy  StattUum  de  usibus  in  possessionem  transferendis : 
n^erein  Wahnsly  justice  noted  well  40  Regina,  that 
if  a  man  look  to  the  working  of  the  statute,  he  would 
think  that  it  should  be  turned  the  other  way,  de  pos- 
tessiombus  ad  usus  transferendis;  for  that  is  the 
course  of  the  statute,  to  bring  possession  to  the  use. 
But  the  title  is  framed  not  according  to  the  work  of 
the  statute,  but  according  to  the  scope  and  intention 
of  the  statute,  nam  quod  primum  est  in  intentione 
ifftimum  eil  m  operatione.  The  intention  of  the  statute 
by  canjring  the  possession  to  the  use,  is  to  turn  the  use 
to  a  possession ;  for  the  words  are  not  de  possessionibus 
ad  usus  transferendis ;  and  as  the  grammarian  saith, 
frasptmtiOy  ad,  denotat  notam  actioniSj  sed  proposition 
m  cum  accusativo  denotat  notam  alterationis :  and 
dierefore  Kingsmill  justice  in  the  same  case  saith,  that 
Ae  PM^"ing  of  the  statute  was  to  make  a  transubstan- 
tiition  of  tihe  use  into  a  possession.  But  it  is  to  be 
aoled,  that  titles  of  acts  of  parliament  severally  came  in 
.b*  in  the  6  Hen.  VUI.  for  before  that  time  there  was 
.faaloae  thle  of  all  the  acts  made  in  one  parliam^t ;  and 
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that  Was  no  title  neither,  but  a  general  preface  of  the 
g6od  intent  of  the  king,  dioiigh  now  it  is  parcel  of  the 

rtcord. 

For  the  precedent  of  thia  statute  upon  which  it  i« 
drawn,  I  do  find  by  the  first  Richard  III.  whereupon 
yon  may  see  the  Tery  mould  whereon  this  statute  was 
made,  that  the  said  king  having  been  infeofied,  before 
he  usurped,  to  uses,  it  was  ordained  that  the  land 
whereof  he  was  jointly  infeoffed  should  be  as  if  he  had 
not  been  named ;  and  where  he  was  solely  infeoSed,  it 
should  be  in  cestujf  que  use,  ia  estate,  as  he  had  the 
use. 

Now  to  come  to  the  statute  itself,  the  statute  con- 
sisteth,  as  other  laws  do,  upon  a  preamble,  the  body 
of  the  law,  aiid  certain  saving's,  and  provisoes.  The 
preamble  setteth  forth  the  inconveniences,  the  body 
of  the  iaw  giveth  the  remedy,  and  tlie  savings  and  pro- 
visoes take  away  the  inconvcnit-ncies  of  the  remedy. 
For  new  laws  are  like  the  apothecaries'  drugs,  though 
they  remedy  the  disea.se,  yet  they  trouble  the  body ; 
and  therefore  they  use  to  correct  with  spices  :  so  it  is 
not  possible  to  find  a  remedy  for  any  mischief  in  the 
commonwealth,  but  it  will  beget  some  new  mischief; 
and  therefore  they  spice  their  laws  with  provisoes  to 
correct  and  qualify  them. 

The  preamble  of  the  law  was  justly  commended  by 
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finomliiegni         i      principles  of  the  comnHHi  hiw, 
bf  invcntiag  .......^lotrmiisfin' lands  and  iiikeritaiices 

wi&iicmkaMXfmAtmBity  or  act  notorioos :  so  as  the  whole 
statute  is  to  be  expounded  strongly  towards  the  extin- 
gfnishmpnt  of  all  conyeyances,  whereby  the  freehold 
or  inheritance  may  pass  without  any  new  confections 
of  deeds,  executions  of  es  ate  or  entries,  except  it  be 
where  the  estate  is  of  privity  and  dependence  one  to- 
wards the  other ;  in  which  cases,  mutatis  mutandis^ 
dwy  might  pass  hj  the  rules  of  the  common  law. 

The  paiticnlar  inconveniences  by  the  law  rehearsed 
nay  be  reduced  into  four  heads. 

1.  Fhrst,  that  these  conveyances  in  use  are  weak  for 
eonsideratioiL 

2.  Seamdly,  diat  they  are  obscure  and  doubtful  for 
trial. 

3.  Thirdly^  that  they  are  dangerous  for  want  of  no- 
tice md  publication. 

4.  Fourthly,  that  they  are  exempted  from  all  such 
tides  aa  the  law  subjecteth  possessions  unto. 

The  first  inconvenience  lighteth  upon  heirs. 

The  aeeond  upon  jurors  and  witnesses. 

The  third  upon  purchasers. 

The  fourth  upon  such  as  come  in  by  gift  in  law. 

AO  which  are  persons  that  the  law  doth  principally 
Ksnpect  and  fovour. 

For  the  first  of  these  are  three  impediments  to  the 
judgment  of  man  in  disposing  justly  and  advisedly  of 
lufl  estate. 

Firat,  trouble  of  mind. 

Secondly,  want  of  time. 

Thinily,  of  wise  and  faithful  counsel  about  him. 

L  And  all  these  three  the  statute  did  find  to  be  in 
the  disposition  of  a  use  by  will,  whereof  followed  the 
vguat  disinherison  of  heirs.  Now  the  favour  of  law 
unto  heirs  appeareth  in  many  parts  of  the  law ;  as  the 
iwr  of  descent  privilegeth  the  possession  of  the  heir 
-•M*  the  entry  of  him  that  hath  right  by  the  law ;  no 
shall  warrant  against  his  heir,  except  he  warrant 
him  It,  and  divers  other  cases  too  long  to 
upon :     id  we  see  the  ancient  law  in  GlanvilFs 
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time  was,  that  tbe  ancestor  could  not  disinberit  his  heir 
by  ffrant,  or  other  act  executed  in  time  of  sickness ; 
neiuier  could  he  alien  land  which  had  descended  unto 
him,  except  it  were  for  consideration  of  money  or  ser- 
vice ;  but  not  to  advance  any  younger  brother  without 
the  consent  of  the  heir. 

2.  For  trials,  no  law  ever  took  a  straiter  course  that 
evidence  should  not  be  perplexed,  nor  juries  inveigled, 
than  the  common  law  of  England ;  as  on  the  other 
side,  never  law  took  a  more  precise  and  strait  course 
with  juries,  that  they  should  g;ivea  direct  verdict  Foi 
whereas  in  a  manner  all  laws  do  give  the  triers,  or 
jurors,  which  in  other  laws  are  called  judges  de  facto, 
a  liberty  to  give  7iori  liquet,  that  is,  to  give  no  verdict 
at  all,  and  so  the  case  to  stand  abated ;  our  law  in- 
forceth  them  to  a  direct  verdict,  general  or  special ;  and 
whereas  other  laws  accept  of  plurality  of  voices  to 
make  a  verdict,  our  law  inforceth  them  all  to  agree  in 
one ;  and  whereas  other  laws  leave  them  to  their  own 
tiuke  and  ease,  and  to  part,  and  to  meet  again  ;  our 
law  doth  duress  and  imprison  them  in  the  hardest  man- 
ner, withoutlight  or  comfort,  until  they  be  agreed,  in 
consideration  of  straitness  and  coercion;  it  is  conso- 
nant, that  the  law  do  require  in  all  matters  brought  to 
issue,  that  there  be  full  proof  and  evidence ;  and  there- 
fore if  the  matter  in  itself  be  of  that  surety  as  in  simple 
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regard  of&ewunmtjr;  m  again  the  ooDatenlgmmn- 
ty,  which  oChcrwise  as  a  hani  law,  grew  in  doidyt  only 
upon  &TOiir  of  pnrchaaerB ;  so  was  the  binding  of  fines 
at  the  common  law,  the  invention  and  practice  of  reco- 
veries, to  defieat  the  statute  of  entails,  and  many  more 
grounds  and  learnings  are  to  be  found,  which  respect 
to  the  quiet  of  the  possession  of  purchasers.  And 
therefore  though  the  statute  of  1  Rich.  HI.  had  pro- 
Tided  for  the  purchasa*  in  some  sort,  by  J^naKling  the 
acts  and  conveyances  of  ctauy  aue  use  ;  yet  never- 
theless, the  statute  did  not  at  all  disable  the  acts  or 
charges  of  the  feoffees :  and  so  as  Walmsly  justice  said 
42  Kegifue,  they  played  at  double  hand,  for  cesiuy  que 
use  might  seU,  and  the  feoffee  might  sell,  which  was 
a  veij  great  uncertainty  to  the  purchaser. 

4.  For  the  fourth  inconvenience  towards  those  that 
oome  in  by  law ;  conveyances  in  uses  were  like  privi- 
leged places  or  liberties :  for  as  there  the  law  doth  not 
nm,  80  upon  such  conveyances  the  law  could  take  no 
hold,  but  they  were  exempted  from  all  titles  in  law. 
No  man  is  so  absolute  owner  of  his  possessions,  but 
that  the  wisdom  of  the  law  doth  reserve  certain  titles 
unto  others;  and  such  persons  come  not  in  by  the 
pleasure  and  disposition  of  the  party,  but  by  the  jus- 
tice and  consideration  of  <law,  and  therefore  of  all 
others  they  are  most  favoured :  and  also  they  are  prin- 
cipally three. 

1.  The  king  and  lords,  who  lost  the  benefit  of  at- 
tainders, fines  for  alienations,  escheats,  aids,  heriots, 
reUe&,&c. 

2.  The  defendants  in  prcecipes  either  real  or  per- 
sonal, for  debt  and  damages,  who  lost  the  benefit  of 
their  recoveries  and  executions. 

3.  Tenants  in  dower,  and  by  the  courtesy,  who  lost 
dieir  estates  and  tithes. 

1.  First  for  the  king :  no  law  doth  endow  the  king 
or  sovereign  with  more  prerogatives  or  privileges  :  for 
his  person  is  privileged  from  suits  and  actions,  bis 
Mssessions  from  interruption  and  disturbance,  his  right 
nom  limitation  of  time,  his  patents  and  gifts  from  all 
deeots  and  &lse  suggestions.       Next  the  king  is  the 
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lord,  whose  duties  and  rights  the  law  doth  much  fa- 
vour, because  the  law  supposeth  the  land  did  origi- 
nally come  ftvm  him ;  for  until  the  statute  of  Qma 
emptorei  terrarum,  the  lord  was  not  forced  to  destruct 
or  dismember  his  signiory  or  service.  So  until  15  H. 
VU.  the  law  was  taken,  that  the  lord,  upon  his  titk 
of  wardship,  should  put  out  a  conuzee  of  a  statute,  or 
a  termor ;  so  again  we  see,  that  the  statute  of  mott- 
main  was  made  to  preserve  the  lord's  escheats  and 
wards :  the  tenant  in  dower  is  so  much  favoured,  as 
that  it  is  the  common  by-word  in  the  law,  that  the  law 
favoureth  three  things. 

1.  Life.     2.  Liberty.     3.  Dower. 

So  in  ca.se  of  voucher,  tlie  ferae  shall  not  be  delay- 
ed, but  shall  recover  against  the  heir  incontinent;  so 
likewise  of  tenant  by  courtesy  it  is  called  tenancy  by 
the  law  of  England,  and  therefore  specially  favoured, 
as  a  proper  conceit  and  invention  of  our  law;  so  as 
again  the  law  doth  favour  such  as  have  ancient  rights, 
and  therefore  it  telleth  us  it  is  commonly  said  that  a 
right  cannot  die  :  and  that  ground  of  law,  that  a  free- 
hold cannot  be  in  suspense,  sheweth  it  well,  insomuch 
that  the  law  will  rather  give  the  land  to  the  first  comer, 
which  we  call  an  occupant,  than  want  a  tenant  to  a 
demandant's  action. 

And  again  the  other  ancient  ground  of  lawof  nwii/- 
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gecondhr,  t  ing  away  of  the  hurt,  damage,  and 

leceit  of  ttie  »»w^ ,  oot  of  which  have  been  gathered 
:wo  eztreiaities  of  opinions. 

The  first  (pinion  is^  that  the  intention  of  the  statute 
Bras  to  discontinue  and  banish  all  convevances  in  use: 
rrounding  themselves  upon  the  wofds,  that  the  statute 
loth  not  speak  of  the  extinguishment  or  extirpation  of 
he  use,  namely,  by  an  unity  of  possession,  but  of  an 
scting^uishment  or  extirpation  of  the  feofiment,  &c. 
irhich  is  the  conveyance  itself. 

Secondly  out  <^the  words,  abuse  and  errors,  here- 
tofore used  and  accustomed,  as  if  uses  had  not  been  at 
die  common  law,  but  had  been  only  an  erroneous  de- 
vice or  practice.    To  both  which  I  answer. 

To  the  former,  that  the  extirpation  which  the  statute 
ooeant  was  plain,  to  be  of  the  feoffee's  estate,  and  not 
to  the  form  of  convejrances. 

To  the  latter  I  say,  that  for  the  word,  abuse,  that 
mmy  be  an  abuse  of  the  law,  which  is  not  gainst  law, 
Hi  the  taking  kmg  leases  at  this  day  of  land  in  capite 
to  defraud  wardships,  is  an  abuse  of  the  law,  which  is 
not  against  law,  but  wandering  or  going  astray,  or 
digressing  from  the  ancient  practice  of  the  law ;  and 
by  the  wcvd,  errors,  the  statute  meant  by  it,  not  a 
mistaking  of  the  law,  into  a  by-course :  as  when  we 
say,  erravimus  cum  patribus  Juris,  it  is  not  meant  of 
isiiorance  only,  but  of  perversity.  But  to  prove  that 
ue  statute  meant  not  to  suppress  the  form  of  convey- 
ances, there  be  three  reasons  which  are  not  an- 
swenA>le. 

The  first  is,  that  the  statute  in  the  very  branch 
thereof  hath  words  defuturo,  that  are  seised,  or  here- 
aAer  shall  be  seised :  and  whereas  it  may  be  said  that 
these  words  were  put  in,  in  regard  of  uses  suspended 
by  disseisins,  and  so  no  present  seisin  to  the  use,  until 
ft  regress  of  the  feoffees ;  that  intendment  is  very  par- 
ticnUur,  for  commonly  such  cases  are  brought  in  by 
provisoes,  or  special  branches,  and  not  intermixed  in 
tte  body  of  a  statute ;  and  it  had  been  easy  for  the 
ilitiile  to  have  said,  '^  or  hereafter  shall  be  seised  upon 
^  «Bj  ieofiinent,  etc.  heretofore  had  or  made, " 
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The  secood  leasoo  is  upon  the  words  of  the  statute 
of  inrolmenta,  which  saith,  that  do  hereditameate  shall 
pass,  etc.  or  any  use  thereof,  etc.  whereby  it  is  mani- 
lest,  that  the  statute  meant  to  leave  the  form  of  con- 
veyance  with  the  addition  of  a  farther  ceremony. 

The  third  reason  I  make  is  out  of  the  words  of  the 
proviso,  where  it  is  said,  that  no  jH-imer  seisin,  liveiy, 
DO  fine,  nor  alienation,  shall  be  taken  for  any  estate 
executed  by  force  of  the  statute  of  27,  before  the  first 
of  May,  1536,  but  they  shall  be  paid  for  uses  made 
and  executed  in  possession  for  the  time  after ;  where 
the  word,  made,  directly  goeth  to  conveyances  in  use 
made  after  the  statute,  and  can  have  no  other  under- 
standing ;  for  the  words,  executed  in  possession,  would 
have  served  for  the  case  of  regress :  and  lastly,  which 
is  more  than  all,  if  they  have  had  any  such  intent,  the 
case  being  ao  general  and  so  plain,  they  would  have 
had  words  express,  that  every  limitation  of  use  made 
after  the  statute  should  have  been  void ;  and  this  was 
the  exposition,  as  tradition  goeth,  that  a  reader  of 
Gray's-Inn,  which  read  soon  after  the  statute,  was  in 
trouble  for,  and  worthily,  who,  as  I  suppose,  was  Boy, 
whose  r«uling  I  could  never  see ;  but  I  do  now  insist 
upon  it,  because  now  again  some,  in  an  immoderate 
invective  against  uses,  do  relapse  to  the  same  opinion. 

The  second  opinion,  which  I  called  a  contrary  ex- 
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o  the  preamble ;  as  shall  be  handled  in  my  next  day's 
luoourse,  and  so  much  touching  the  preamble  of  this 
aw. 

For  the  body  of  the  law,  I  would  wish  all  readers 
}iat  expound  statutes  to  do  as  scholars  are  willed  to 
lo :  that  is,  first  to  seek  out  the  principal  verb ;  that  is, 
o  note  and  single  out  the  material  words  whereupon 
he  statute  is  framed ;  for  there  are  in  every  statute 
:ertain ,  words,  which  are  as  veins  where  the  life  and 
>lood  of  the  statute  cometh,  and  where  all  doubts  do 
irise,  and  the  rest  are  litercc  mortiue,  fulfilling  words. 

The  body  of  the  statute  consisteth  upon  two  parts. 

First,  a  supposition  or  case  put,  as  Anderson  36 
ReghiiE  caUeth  it 

Secondly,  a  purview  or  ordinance  thereupon. 

The  cases  of  the  statute  are  three,  and  every  one 
lalh  his  purview.  The  general  case.  The  case  of  co- 
Bofiees  to  the  use  of  some  of  them.  And  the  general 
Me  of  feoffees  to  the  use  or  pernors  of  rents  or  profits. 

The  general  case  is  built  upon  eight  material  words. 
Pour  on  the  part  of  the  feonees.  Three  on  the  part 
of  oesfuy  que  use.     And  one  common  to  them  both. 

The  first  material  word  on  the  part  of  the  feoffees 
is  the  word,  person.  This  excludes  all  alliance  ;  for 
\bere  can  be  no  trust  reposed  but  in  a  person  certain : 
it  excludes  again  all  corporations ;  for  they  are  equalled 
to  a  use  certain :  for  note  on  the  part  of  the  feoffer-over 
the  statute  insists  upon  the  word,  person,  and  on  the 
part  of  ce^uy  que  use,  that  added  body  politic. 

The  second  word  material,  is  the  word,  seised :  this 
excludes  chattels.  The  reason  is,  that  the  statute  meant 
to  remit  the  common  law,  and  not  but  that  the  chat- 
tek  might  ever  pass  by  testament  or  by  parole ;  there- 
fore the  use  did  not  pervert  them.  It  excludes  rights, 
fixr  it  is  against  the  rules  of  the  common  law  to  grant 
or  transfer  rights ;  and  therefore  the  statute  would  exe- 
cute them.  Thirdly,  it  excludes  contingent  uses,  be- 
cause the  seisin  cannot  be  but  to  a  fee-simple  of  an  use ; 
and  when  that  is  limited,  the  seisin  of  the  feoffee  is 
for  Littleton  tells  us,  that  there  are  but  two  sci- 
on in  dominio  ut  defeodo,  the  other  ut  defeodo 


IM  ^eaOng  ett  the  Stetute  tf  Uk». 

et  Jure ;  mA  the  feo^  by  the  common  law  couU 
execute  IM  the  fee-«ui^le  to  uses  present,  and  not 
post  uses ;  and  therefore  the  statute  meant  not  to  exe* 
cute  them. 

The  third  mt^erial  word  is,  hereaftra- :  that  brinffctk 
Is  again  coQveyaaces  made  after  the  statute ;  it  bnngi 
in  again  conveyances  made  before,  and  disturbed  aj 
disseisin,  and  recontinued  after ;  for  it  is  not  said,  in- 
fecMSed  to  use  hereaftier  seised. 

The  fourth  word  is,  hereditament,  which  is  to  be 
understood  of  those  things  whereof  an  inheritance  i> 
in  esse:  for  if  I  grant  a  rent  chai^  de  novo  for  life 
to  a  use,  this  is  good  enough  ;  yet  there  is  no  inherit- 
ance in  being  of  this  rent :  this  word  likewise  excludes 
annuities  and  uses  themselves  \  so  that  a  use  cannot  be 
to  a  use. 

The  first  word  on  the  part  oi  cestui/  que  use,  is  the 
word,  use,  confidence,  or  trust,  whereby  it  is  plain  thai 
the  statute  meant  to  remedy  the  matter,  and  not 
words;  and  in  all  the  clauses  it  still  carrieth  the 
words. 

The  second  vcord  is  the  word,  person,  again,  which 
excludeth  all  alliances;  it  excludeth  also  all  contin- 
gent uses  which  are  not  to  bodies  lively  and  natural, 
as  the  building  of  a  cburch,  the  making  of  a  bridge; 
but  here,  as  noted  before,  it  is  ever  coupled  with  boc^ 
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ment, will,  otherwise,  whereby  eome  have  inferred  that 
uses  might  be  raised  by  agreement  parole,  so  there 
were  a  consideration  of  money  or  other  matter  valu- 
able ;  fior  it  is  expressed  in  the  words  before  bargain, 
sale,  and  contract,  but  of  blood,  or  kindred ;  the  error 
of  which  ooUection  appeareth  in  the  word  immedi- 
ately following,  namely,  will,  whereby  they  might  as 
well  include,  that  a  man  seised  of  land  might  raise  an 
use  by  wiU,  especially  to  any  of  his  sons  or  kindred, 
where  there  is  a  real  ccmsideration;  and  by  that  reason 
mean,  betwixt  this  statute  and  the  statute  of  32  of 
wills,  lands  were  deviseable,  especially  to  any  man's 
kindred,  which  was  clearly  otherwise  ;  and  therefore 
those  words  were  put  in,  not  in  regard  of  \ises  raised 
bj  those  coavejrances,  or  without,  or  likewise  by  will, 
mn%hi  be  tnmi^G»Ted ;  and  there  was  a  person  seised 
to  ia  use,  by  force  of  that  agreement  or  will,  namely, 
to  tbe  use  of  the  assignee ;  and  for  the  word,  other- 
wiBke^  it  should  by  the  generality  of  the  word  include 
a  diaseisin,  to  a  use*  but  the  whole  scope  of  the  sta- 
tute ciosocth  that  which  was  to  execute  such  uses,  as 
were  confidences  and  trust,  which  could  not  be  in  case 
of  disiciflin ;  for  if  there  were  a  commandment  pre^^ 
cedent,  then  the  land  was  vested  in  cestuy  aue  Me 
upon  the  eotry ;  and  if  the  disseisin  were  of  toe  dis- 
seisor's own  h^,  then  no  trust.  And  thus  much  lor 
the  case  of  supposition  of  this  statute :  here  follow  the 
oidiiiance  and  purview  thereupon. 

The  purview  hath  two  parts,  the  6rst  operatic  sta^ 
tuti^  the  effM!t  that  the  statute  worketh  :  and  there  is 
madiss  cperundt,  a  fiction,  or  explanation  how  the 
sbrtuft^  doth  work  that  effect.  The  effect  is,  that  cej/iMf 
^ff(f  use  ahall  be  in  possession  of  like  estate  as  he  ham 
u  the  use ;  the  notion  quamodo  is,  that  the  statute 
'wH  have  the  possession  of  cestuy  que  use^  as  a  new 
^9^  compounded  of  matter  and  form ;  and  that  the 
^wfeco  shall  give  matter  and  substance,  and  the  use 
ihiltf  give  form  and  quality.  The  material  words  in 
tjk#£}r«tpartof  the  purview  are  four. 

IQm  urst  words  are,  remainder  and  reverter,  the 
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-statute  baring  spoken  before  of  uses  in  fee-simple, 
in  tail,  for  life,  or  years,  addeth,  or  otherwise  in  re- 
mainder or  rererter :  whereby  it  is  manifest,  that  the 
first  words  are  to  be  understood  of  uses  in  possession. 
For  there  are  two  substantial  and  essential  diiferences 
of  estates,  the  one  limiting  the  times,  for  all  estates 
are  but  times  of  their  continuances ;  this  maketh  the 
difference  of  fee-simple,  fee-tail,  for  life  or  years ;  and 
the  other  maketh  difference  of  possession  as  remain- 
der: all  other  difiereocas  of  estate  are  but  accidents, 
as  shall  be  said  hereafter :  these  two  the  statute  meant 
to  take  hold  of,  and  at  the  words,  remainder  and  re- 
verter, it  stops ;  it  adds  not  words,  right,  title  or  pos- 
sibility, nor  it  hath  not  general  words,  or  otherwise; 
it  is  most  plain,  that  the  statute  meant  to  execute  no 
inferior  uses  to  remainder  or  reverter :  that  is  to  say, 
as  possibility  or  contingencies,  but  estates,  only  such 
as  the  feoffees  might  have  executed  by  conveyance 
made.  Note  also,  that  the  very  letter  of  the  statute 
doth  take  notice  of  a  difference  between  a  use  in  re- 
mainder and  a  use  in  reverter ;  which  thourrh  it  cannot 
be  properly  so  called,  because  it  dotli  not  depend  upoD 
particular  estates,  as  remainders  do,  neither  did  tncii 
before  the  statute  draw  any  tenures  as  reversions  do; 
yet  the  statute  intends  that  there  is  a  difference  when 
the  particular  use,  and  the  use  limited  upon  the  parti- 
cular  use,  are  both  new  uses  ;  in  whii ' 
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guities,  aiid  ezpresseth  that  cesiuy  que  use  shall  be  in 
possession  from  henceforth ;  that  is,  from  the  time  of 
the  parliament  for  uses  then  in  being,  and  from  the  time 
of  the  ezecation  for  uses  limited  after  the  parliament 

The  third  material  words  are,  lawful  seisin,  state, 
and  possession,  not  a  possession  in  law  only,  but  a 
seisin  in  fact ;  not  a  tiUe  to  enter  into  the  land,  but 
m  actual  estate. 

'The  fourth  words  are,  of  and  in  such  estates  as  they 
liad  in  the  use;  that  is  to  say,  like  estates,  fee-simple, 
Pee^tail,  for  life,  for  years  at  will,  in  possession,  and 
!eversion,  which  are  the  substantial  differences  of 
states,  as  was  said  before;  but  both  these  latter 
[clauses  are  more  fully  perfected  and  expounded  by  the 
branch  of  the  fiction  of  the  statute  which  follows. 

This  branch  of  fiction  hath  three  material  words  or 
clauses :  the  first  material  clause  is,  that  the  estate, 
igfat,  title,  and  possession  that  was  in  such  person, 
ic,  shall  be  in  cestuy  que  use  ;  for  that  the  matter  and 
mbstance  of  the  estate  of  cestuy  que  use  is  the  estate 
>f  the  feoffee,  and  more  he  cannot  have ;  so  as  if  the 
jse  were  limited  to  cestuy  que  use  and  his  heirs,  and 
iie  estate  out  of  which  it  was  limited  was  but  an 
estate  tot  life,  cestuy  que  use  can  have  no  inheritance  : 
K>  if  when  the  statute  came,  the  heir  of  the  feoffee 
lad  not  entered  after  the  death  of  his  ancestor,  but 
lad  only  a  possession  in  law,  cestuy  que  use  in  that 
:ase  should  not  bring  an  assize  before  entry,  because 
:he  heir  of  the  feoffee  could  not ;  so  that  the  matter 
srbereupon  the  use  must  work  is  the  feoffee's  estate. 
But  note  bene:  whereas  before  when  the  statute  speaks 
>f  the  uises,  it  spake  only  of  uses  in  possession,  re- 
iminder  and  reverter,  but  not  in  title  or  right :  now 
rrhen  the  statute  speaks  what  shall  be  taken  frqm  the 
Mike,  it  speaks  of  title  and  right :  so  that  the  sta- 
nte  takes  more  from  the  feoffee  than  it  executes  pre- 
■ntly,  in  case  where  there  are  uses  in  contingence 
NliicSi  are  but  titles. 

TTic  second  word  is,  clearly,  which  seems  properly 
and  directly  to  meet  with  the  conceit  oi  scintilla  juris  ^ 
as  well  as  the  words  in  the  preamble  of  extirpating 
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and  extinguishing  auch  feofiments,  so  is  their  estate  aa 
(dearly  extinct 

The  third  material  clause  is,  after  such  quality,  man- 
ners, fonn,  and  condition  as  they  had  in  ^e  use,  so  as 
DOW  as  the  feoffee's  estate  gives  matter,  so  the  use  gives 
form:  and  as  in  the  first  clause  the  use  was  endowed 
with  the  possession  in  points  of  estate,  so  there  it 
is  endowed  with  the  possession  in  all  accidents  and 
circumstances  of  estate.  Wherein  first  note,  that  it 
is  gross  and  absurd  to  expound  the  form  of  the  use 
any  whit  to  destroy  the  substance  of  the  estate;  as  to 
make  a  doubt,  because  the  use  gave  no  dower  or  tenancy 
by  the  courtesy,  that  therefore  the  possession  when  il 
is  transferred  would  do  so  likewise:  no,  but  the  sta- 
tute meant  such  quality,  manner,  form  and  condition, 
as  it  is  not  repugnant  to  tlie  corporal  presence  and 
possession  of  the  estate. 

Next  for  the  word,  condition,  I  do  not  hold  it  to  be 
put  in  for  uses  upon  condition,  though  it  be  also  com- 
prised within  tlie  genera!  words ;  but  because  1  would 
have  things  stood  upon  learnedly,  and  according  to  the 
true  sense,  I  hold  it  but  for  an  explaining,  or  word  (rf 
the  effect;  as  it  is  in  the  statute  of  26  of  treasons, 
where  it  is  said,  that  the  offenders  shall  be  attainted  of 
the  over  fact  by  men  of  their  condition,  in  tliis  place, 
that  is  to  say,  of  their  degree  or  sort :  and  so  the  word 


Reading  on  the  Statute  of  Uses,  195 

Hie  second  case  of  the  joint  feoffees  needs  no  ex- 
position; for  it  pursueth  the  penning  of  the  general 
case :  onty  this  I  will  note,  that  although  it  had  been 
omitted,  jet  the  law  upon  the  first  case  would  have 
been  tid^en  as  the  case  provided :  so  that  it  is  rather 
an  explanation  than  an  addition ;  for  turn  that  case 
the  other  way,  that  one  were  infeoffed  to  the  use  of 
himself,  I  hold  the  law  to  be,  that  in  the  former  case 
di^  shall  be  seised  jointly ;  and  so  in  the  latter  case 
OBftey  que  use  shall  be  seised  solely ;  for  the  word, 
odier,  it  shall  be  qualified  by  the  construction  of  cases, 
as  shall  appear  when  I  come  to  my  division.  But  be- 
cause this  case  of  co-feoffees  to  the  use  of  one  of  them 
was  a  general  case  in  the  realm,  therefore  they  fore- 
saw it  expfessed  it  precisely,  and  passed  over  the  case 
e  amcerso^  which  was  but  an  especial  case :  and  they 
were  loth  to  bring  in  this  case,  by  inserting  the  word, 
anty,  into  the  first  case,  to  have  penned  it  to  the  use 
anty  of  other  persons :  for  they  had  experience  what 
doobt  the  word,  only,  bred  upon  the  statute  of  1  R.  III. 
after  this  third  case :  and  before  the  third  case  of  rents 
oomes  in  the  second  saving ;  and  the  reason  of  it  is 
worth  die  noting,  why  the  savings  are  interlaced  be- 
fore the  third  case;  the  reason  of  it  is,  because  the 
third  case  needeth  no  saving,  and  the  first  two  cases 
did  need  savings ;  and  that  is  the  reason  of  that  again. 
It  is  a  general  ground,  that  where  an  act  of  parlia- 
ment is  donor,  if  it  be  penned  with  an  ac  si,  it  is  not 
a  saving,  for  it  is  a  special  gift,  and  not  a  general  gift, 
wbich  uidades  all  rights ;  and  therefore  in  1 1  Henry 
VII.  wheie  upon  the  alienation  of  women,  the  statute 
iatitleB  the  heir  of  him  in  remainder  to  enter,  you  find 
a  stranger,  because  the  statute  gives  entry  not 
,  but  within  an  ac  ^' ;  as  if  no  alienation  had 
made,  or  if  the  feme  had  been  naturally  dead. 
ftiaugersdiat  had  right  might  have  entered ;  and  there- 
tme  no  saving  needs.  So  in  the  statute  of  32  of  leases, 
Ae  statute  enacts,  that  the  leases  shall  be  good  and 
dfeebial  in  law,  as  if  the  lessor  had  been  seised  of  a 
gBoA  and  p  feet  estate  in  fee-simple ;  and  therefore 
yon  find  no  nng  in  the  statute ;  and  so  likewise  of 
divers  other  statutes,  where  the  statute  doth  make  a 
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gift  or  title  good  specially  against  certain  persons,  there 
needs  no  saving-,  except  it  be  to  exempt  some  of  those 
persons,  as  in  the  statute  of  1  R.  III.  Now  to  apply 
this  to  the  case  of  rents,  which  is  penned  with  an  ac 
si,  namely,  as  if  a  sufficient  grant  or  lawful  convey- 
ance had  been  made,  or  executed  by  such  as  were 
seised ;  why  if  such  a  grant  of  a  rent  had  been  made, 
one  that  had  an  ancient  right  might  have  entered  and 
have  avoided  the  charge;  and  therefore  no  saving 
needeth :  but  the  second  first  cases  are  not  penned 
with  an  ac  si,  but  absolute,  that  cestuy  que  use  shall 
be  adjudged  in  estate  and  possession,  which  is  a  judg- 
ment of  parliament  stronger  than  any  fine,  to  bind  al] 
rights;  nay,  it  hath  farther  words,  namely,  in  lawful 
■estate  and  possession,  which  maketh  it  stronger  than 
any  in  the  first  clause.  For  if  the  words  only  had 
stood  upon  the  second  clause,  namely,  that  the  estate 
of  the  feoffee  should  be  in  cealuy  que  use,  then  per- 
haps the  gift  should  have  been  special,  and  so  the 
saving  superfluous :  and  this  note  is  material  in  regard 
of  the  great  question,  whether  the  feoffees  may  iDidie 
any  regress;  which  opinion.  I  mean,  that  no  regrea 
is  left  unto  them,  is  principally  to  be  argued  out  of 
the  saving;  as  shall  be  now  declared  :  for  the  savinss 
are  two  in  number:  the  first  saveth  all  strangers  ri^», 
with  an  exception  of  the  feoffees ;  the  second  is  & 
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the  same  feoflhient ;  as  if  the  feoffee  before  the  statute 
had  been  disseised,  and  the  disseised  had  made  a  feoff- 
ment in  fise  to  I.  D.  his  use,  and  then  the  statute  came ; 
this  executeth  the  use  of  the  second  feoffment ;  but 
the  first  feoffees  may  make  a  regress,  and  they  yet 
claim  to  an  use,  but  not  by  that  feoffment  upon  which 
the  statute  hath  wrought. 

Now  foUoweth  the  third  case  of  the  statute,  touch- 
ing execution  of  rents ;  wherein  the  material  words 
are  four: 

.  First,  whereas  divers  persons  are  seised,  which 
hatb  bred  a  doubt  that  it  should  only  go  to  rents  in 
use  at  the  time  of  the  statute ;  but  it  is  explained  in 
the  clause  following,  namely,  as  if  a  grant  had  been 
made  to  them  by  such  as  are  or  shall  be  seised. 

The  second  word  is,  profit ;  for  in  the  putting  of 
die  case,  the  statute  speaketh  of  a  rent;  but  after  in 
ihepurview  is  added  these  words,  or  profit. 

Tne  third  word  is,  ac  si,  scilicet ^  that  they  shall  have 
die  rent  as  if  a  sufficient  grant  or  lawfiil  conveyance 
had  been  made  and  executed  unto  them. 

The  fourth  words  are  the  words  of  liberty  and  re- 
medies attending  upon  such  rent,  scilicet j  that  he  shall 
distrain,  etc.  and  have  such  suits,  entries,  and  reme- 
dies, relying  again  with  an  ac  sij  as  if  the  grant  had 
been  made  with  such  collateral  penalties  and  advan- 


Now  for  the  provisoes ;  the  makers  of  this  law  did 
so  abound  with  policy  and  discerning,  as  they  did  not 
only  fcxesee  such  mischiefs  as  were  incident  to  this 
new  law  immediately,  but  likewise  such  as  were  con- 
sequent in  a  remote  degree ;  and  therefore  besides  the 
caqHress  provisoes,  they  did  add  three  new  provisoes 
which  are  in  themselves  subtractive  laws :  for  fore- 
that  by  the  execution  of  uses,  wills  formerly 
should  be  overthrown :  they  made  an  ordinance 
far  wills.     Foreseeing  likewise,  that  by  execution  of 
MS  women  should  be  doubly  advanced ;  they  made 
fH  ordinance  for  dowers  and  jointures.     Foreseeing 
agidn,  that  the  execution  of  uses  would  make  frank- 
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tenement  pass  by  contracts  parole,  they  made  an  ordi- 
nance for  inrolments  of  bairns  and  sales.  The  two 
former  they  inserted  into  this  law,  and  the  third  th^ 
distinguished  into  a  law  apart,  bnt  without  any  pre- 
amble as  may  appear,  being  but  a  proviso  to  this 
statute.  Besides  all  these  provisional  laws;  and  be- 
sides four  provisoes,  whereof  three  attend  upon  the 
law  of  jointure,  and  one  of  persons  born  in  Wales, 
which  are  not  material  to  the  purpose  in  hand  ;  there 
are  six  provisoes  which  are  natural  and  true  members 
and  limbs  of  the  statute,  whereof  four  concern  the 
part  of  cestui/  que  use,  and  two  concern  the  part  of 
the  feoffees.  The  four  which  concern  the  part  of 
cestui/  que  use,  tend  all  to  save  him  trom  prejudice  by 
the  execution  of  the  estate. 

The  first  saveth  him  from  the  extinguishment  of  any 
statute  or  recognizance,  as  if  a  man  nad  an  extent  of 
a  hundred  acres,  and  a  use  of  the  inheritance  of  one. 
Now  the  statute  executing  the  possession  to  that  one, 
would  have  extinguished  his  extent  being  intire  in  all 
the  rest :  or  as  if  the  conuzee  of  a  statute  ha^'ing  ten 
acres  liable  to  the  statute,  had  made  a  feoffment  in  fee 
to  a  stranger  of  two,  and  after  had  made  a  feoffinent 
in  fee  to  the  use  of  the  conuzee  and  his  heirs.  And 
upon  this  proviso  there  arise  three  questions: 

First,  whether  this  proviso  were  not  superfluous,  in 
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charge  of  primun  sdnn^  liveries,  ouster  les  maines^ 
and  such  other  duties  to  the  king,  with  an  express 
limitatioD  of  time,  that  he  shall  be  dischaiged  for  the 
time  pasty  and  charged  for  the  time  to  come,  to  the 
ki^,  namely,  May  1536,  to  be  communis  terminus. 

liie  third  proviso  dodi  the  like  for  fines,  reliefs, 
and  heriots,  oischarging  them  for  the  time  past,  and 
^leaking  nothing  of  the  time  to  come. 

The  fourth  proviso  giveth  to  cestuy  que  use  all  col- 
lateral benefits  or  vouchers,  aid-priers,  actions  of  waste, 
trespass,  conditions  broken,  and  which  the  feofiees 
■li^t  have  had ;  and  this  is  expressly  limited  for  es- 
tates executed  before  1  May  1536.  And  this  proviso 
givedi  occasion  to  intend  that  none  of  these  benefits 
would  have  been  carried  to  cestuy  que  use  by  the 
neral  words  in  the  body  of  the  law,  scilicet,  that 
teoSee^  estate,  right,  title;  and  possession,  etc. 

For  the  two  provisoes  on  the  part  of  the  tertenant, 
diey  both  concern  die  saving  of  strangers  from  pre- 
judice, elc. 

The  first  saves  actions  depending  against  the  feof- 
feeS)  that  they  shall  not  abate. 

llie  second  saves  wardships,  liveries,  and  ouster  les 
mameSj  whereof  title  was  vested  in  regard  of  the  heir 
of  the  feoffise,  and  this  in  case  of  the  king  only. 

What  persons  majf  be  seised  to  a  use,  and  what  not. 
What  persons  may  be  cestuy  que  use,  and  what  not. 
What  persons  may  declare  a  use,  and  what  not. 

Though  I  have  opened  the  statute  in  order  of 
words^  yet  I  will  make  my  division  in  order  of  mat- 
ter, namely, 

1.  The  raising  of  uses. 

2.  The  interruption  of  uses. 

3.  The  executing  of  uses. 

Again,  the  raising  of  uses  doth  easily  divide  itself 
into  three  parts :  The  persons  that  are  actors  to  the 
conveyance  to  use.  The  use  itself  The  form  of  the 
conveyance. 

Then  it  is  first  to  be  seen  what  persons  may  be  seised 
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to  a  use,  and  what  not ;  and  what  persons  may  be 
cestuy  que  use,  and  what  not. 

The  king  cannot  be  seised  to  a  use ;  no,  not  where 
he  taketh  in  his  natural  body,  and  to  some  purpose 
as  a  common  person ;  and  therefore  if  land  be  given, 
to  the  king  and  I.  D.  pour  terme  de  ieur  vies,  this  use 
is  void  for  a  moiety. 

Like  law  is,  if  the  king  be  seised  of  land  in  the 
right  of  his  dutchy  of  Lancaster,  and  cOTeoauteth  by 
bis  letters  patents  under  the  dutchy  seal  to  stand  seised 
to  the  use  of  his  son,  nothing  passeth. 

Like  law,  if  king  R.  III.  who  was  feofiee  to  divers, 
uses  before  he  took  upon  him  the  crown,  had,  after  he 
M^as  king,  by  his  letters  patent  granted  the  land  over, 
the  uses  had  not  been  renewed. 

The  queen,  speaking  not  of  an  imperial  queen  but 
by  marriage,  cannot  be  seised  to  a  use,  though  she 
be  a  body  enabled  to  grant  and  purchase  without  the 
'  king :  yet  in  regard  of  the  government  and  interest 
the  king  hath  in  her  possession,  she  cannot  be  seiaed 
to  a  use. 

A  corporation  cannot  be  seised  to  a  use,  because 
their  capaci^  is  to  a  use  certain ;  again,  because  th^ 
cannot  execute  an  estate  without  doing  wrong  to  their 
corporation  or  founder;  but  chiefly  necause  of  the 
letter  of  this  statute  which,  in  any  clause  when  it 
ipeaketh  of  the  "    "  ■        - 


on  the  Statute  of  Uses,  201: 

because  tenant  in  tail  could  not  execute  an  estate  with- 
out wrong ;  but  that  since  the  statute  is  quite  taken 
away,  beonise  the  statute  saveth  no  right  of  intail,  as 
the  statute  of  1  R.  III.  did ;  and  that  reason  likewise 
might  have  been  answered  before  the  statute,  in  re- 
gard of  the  common  recovery. 

A  feme  covert  and  an  infant,  though  under  years 
of  discretion,  may  be  seised  to  a  use ;  for  as  well  as 
land  might  descend  unto  them  from  a  feoffee  to  use, 
so  may  they  originally  be  infeoffed  to  a  use ;  yet  if 
it  be  before  the  statute,  and  they  had,  upon  a  stib* 
pcma  brought,  executed  their  estate  during  the  cover- 
ture or  innoicy,  they  might  have  defeated  the  same ; 
and  when  they  should  have  been  seised  again  to  the 
use,  and  not  to  their  own  use ;  but  since  the  statute 
no  right  is  saved  unto  them. 

If  a  feme  covert  or  an  iilfant  be  infeoffed  to  a  use* 
precedent  since  the  statute,  the  infant  or  baron  come 
too  late  to  dischai^  or  root  up  the  feoffment ;  but  if 
an  infant  be  infeoffed  to  the  use  of  himself  and  his 
heirs,  and  I.  D.  pay  such  a  sum  of  money  to  the  use 
of  I.  G.  and  his  heirs,  the  infant  may  disagree  and 
overthrow  the  contingent  use. 

Contrary  law,  if  an  infant  be  infeoffed  to  the  use  of 
himself  for  Kfe,  the  remainder  to  the  use  of  I.  S.  and 
his  heirs,  he  may  disagree  to  the  feoffment  as  to  his 
own  estate,  but  not  to  divest  the  remainder,  but  it 
shall  remain  to  the  benefit  of  him  in  remainder. 

And  yet  if  an  attainted  person  be  infeoffed  to  a 
use,  the  king's  title,  after  office  found,  shall  prevent 
the  use,  aiid  relate  above  it;  but  until  office  the 
cestuy  que  use  is  seised  of  the  land. 

Like  law  of  an  alien ;  for  if  land  be  given  to  an 
:  alien  to  a  use,  the  use  is  not  void  ab  initio :  yet  nei- 
r  ther  alien  or  attainted  person  can  maintain  an  action 
I   to  defend  the  land. 

^       The  king's  villain  if  he  be'  infeoffed  to  a  use,  the 
;    king's  title  shall  relate  above  the  use  ;  otherwise  in 
case  of  a  common  person. 

But  if  die  lord  be  infeoffed  to  the  use  of  his  villain, 
the  me  neither  riseth,  but  the  lord  is  in  by  the  com- 
mon law,  and.  not  by  the  statute  discharged  of  the  use. 
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B«t  if  tbe  husband  be  infeoffed  to  the  use  of  hk 
wife  for  years,  if  he  die  the  wife  shsill  have  the  term, 
and  it  shall  not  inure  by  way  of  discharge,  although 
tbe  husbEHtd  may  dispose  of  tbe  wife's  teno. 

So  if  the  lord  of  whom  tbe  land  is  held  be  infeoffed 
to  the  use  of  a  person  attainted,  the  lord  shall  not 
hold  hj  way  of  discharge  of  the  use,  because  of  tbe 
king's  title,  annum,  diem  et  vaatum. 

A  person  uncertain  is  not  within  the  statute,  nor 
any  estate  )/)  nubibus  or  suspense  executed ;  as  if  i 
give  land  to  1.  S.  the  remainder  to  the  right  heirs  of 
I.  D.  to  the  use  of  I.  N.  and  Iiis  beirs,  J.  N.  is  not 
seised  of  the  fee-simple  of  an  estate  pour  vie  of  I.  S. 
till  I.  D.  be  dead,  and  then  in  fee-simple. 

Like  law,  if  before  tbe  statute  I  give  land  to  I.  S. 
pour  autre  vie  to  a  use,  and  I.  S.  dieth,  living 
cestui/  que  use,  whereby  the  freehold  is  in  suspense, 
the  statute  cometh,  and  no  occupant  enteretb  :  tbe  use 
Is  not  executed  out  of  the  freehold  in  suspense  for  the 
occupant,  tlie  disseisor,  the  lord  by  escheat.  The 
feoffee  upon  consideration,  not  having  notice,  and  all 
other  persons  which  shall  be  seised  to  »ise,  not  in 
regard  of  their  [>ersons  but  of  their  title ;  I  refer  than 
to  my  division  touching  disturbance  and  interruption 
of  uses. 

It  foilowetb  now  to  sec  what  person  may  be  a  cestwf 
The  '  ' 
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material  whether  the  fec^BmeQt  or  the  declaration  be 
by  deed;  but  I  may  infeoff  I.  S.  to  the  use  of  a  cor- 
poratioiiy  and  this  use  may  be  averred. 
'  A  nee  to  a  person  uncertain  is  not  void  in  the  first 
limitation,  but  executeth  not  till  the  person  be  in  esse  ; 
so  that  this  is  positive,  that  a  use  shall  never  be  in 
abe]rance  as  a  remainder  may  be,  but  ever  in  a  person 
certain  upon  the  words  of  the  statute,  and  the  estate 
of  the  feoffees  shall  be  in  him  or  them  which  have  the 
nse.  The  reason  is,  because  no  confidence  can  be 
reposed  in  a  person  unknown  and  uncertain;  and 
therefore  if  I  make  a  feofiment  to  the  use  of  I.  S.  for 
life,  and  then  to  the  use  of  the  right  heirs  of  I.  D.  the 
remainder  is  not  in  abeyance,  but  the  reversion  is  in 
the  feoffor,  fuousque.  So  that  upon  the  matter  all 
persons  nncertain  in  use,  are  like  conditions  or  limi- 
tations precedent 

like  law,  if  I  infeoff  one  to  the  use  of  I.  S.  for  years, 
die  remainder  to  the  right  heirs  of  I.  D.  this  is  not 
eiecuted  in  abeyance,  and  therefore  not  void. 

Like  law,  if  I  make  a  feoffinent  to  the  use  of  my 
wife  that  shall  be,  or  to  such  persons  as  I  shall  main- 
tain, dKmgh  I  limit  no  particular  estate  at  all ;  yet  the 
nse  is  good,  and  shall  in  the  interim  return  to  the 
feoffor. 

Contrary  law,  if  I  once  limit  the  whole  fee-simple  of 
the  use  out  of  land,  and  part  thereof  to  a  person  un- 
certain, it  shall  never  return  to  the  feoffor  by  way  of 
firaction  of  the  use :  but  look  how  it  should  have  gone 
unto  the  feoflfor ;  if  I  begin  with  a  contingent  use,  so 
it  shall  go  to  the  remainder ;  if  I  intail  a  contingent 
nse,  bora  estates  are  alike  subject  to  the  contingent 
nse  when  it  &lleth ;  as  when  I  make  a  feoffinent  in  fee 
to  the  nse  of  my  wife  for  life,  the  remainder  to  my  first 
begotten  son ;  1  having  no  son  at  that  time,  the  re- 
mainder to  my  brother  and  his  heirs :  if  my  wife  die 
belbre  I  have  any  son,  the  use  shall  not  be  in  me,  but 
»  my  brother.  And  yet  if  I  marry  again,  and  have  a 
Mb,  it  shall  divest  from  my  brother,  and  be  in  my  son, 
uliidk  is  the  skipping  they  talk  so  nmch  of. 

S^iTI  limit  a  use  joisftly  to  two  persons,  not  m  esse^ 
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and  the  one  cometh  to  be  in  esse,  he  shall  take  the  en-' 
tire  use ;  ^uid  yet  if  the  other  afterward  come  in  esse, 
he  shall  take  jointly  with  the  former ;  as  if  I  make  a 
feoffment  to  the  use  of  my  wife  that  shall  be,  and  my 
first  b^otten  son  for  their  lives,  and  I  marry ;  my 
wife  taketh  the  whole  use,  and  if  I  afterwards  have  a 
son,  he  taketh  jointly  with  my  wife. 

But  yet  where  words  of  abeyance  work  to  an  estate 
executed  in  course  of  possession,  it  shall  do  the  like  in 
uses ;  as  if  I  infeoff  A  to  the  use  of  B  for  life,  the  re- 
mainder to  C  for  life,  the  remainder  to  the  right  heirs 
of  B,  this  is  a  good  remainder  executed. 

So  if  I  infeoff  A  to  the  use  of  his  right  heirs,  A  is  in 
the  fee-simple,  not  by  the  statute,  but  by  the  common 
law. 

Now  are  we  to  examine  a  special  point  of  the  disa- 
bili^  of  such  persons  as  do  take  by  the  statute  :  and 
that  upon  the  words  of  the  statute,  where  divers  per- 
sons are  seised  to  the  use  of  other  persons ;  so  that  by 
the  letter  of  the  statute,  no  use  is  contained;  but 
where  the  feoffor  is  one,  and  cestui/  aue  use  is  another. 

Therefore  it  is  to  be  seen  in  wnat  cases  the  same 
persons  shall  be  both  seised  to  the  use  and  cest^  que 
use,  and  yet  in  by  the  statute ;  and  in  what  cases  they 
shall  be  diverse  persons,  and  yet  in  by  the  conunon 
law;  wlitTt'in  I  observe  unfo you  three  tilings:   First, 
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.  So  if  I  bargain  and  sell  my  land  after  seven  years, 
the  inheritance  of  the  use  only  passeth ;  and  there  re- 
mains an  estate  for  years  by  a  kind  of  subtraction  of 
the  inheritance  or  occupier  of  my  estate,  but  merely 
at  the  common  law. 

But  if  I  infeoff  I.  S.  to  the  use  of  himself  in  tail,  and 
then  to  the  use  of  L  D.  in  fee,  or  covenant  to  stand 
seised  to  the  use  of  myself  in  tail,  and  to  the  use  of  my 
wife  in  fee ;  in  both  these  cases  the  estate  tail  is  exe- 
cuted by  this  statute ;  because  an  estate  tail  cannot  be 
re-occupied  out  of  a  fee-simple,  being  a  new  estate,  and 
not  like  a  particular  estate  for  life  or  years,  which  are 
but  pordons  of  the  absolute  fee ;  and  therefore  if  I 
bargain  and  sell  my  land  to  I.  S.  after  my  death  with-* 
out  issue,  it  doth  not  leave  an  estate  tail  in  me,  nor 
vesteth  any  present  fee  in  the  bargain,  but  is  an  use 
expectant 

So  if  I  infeoff  I.  S.  to  the  use  of  I.  D.  for  life,  and 
then  to  the  use  of  himself  and  his  heirs,  he  is  in  of  the 
fee-simple  merely  in  course  of  possession,  and  as  of  a 
reverrion,  and  not  of  a  remainder. 

Contrary  law,  if  I  infeoff  I.  S.  to  the  use  of  I.  D.  for 
life,  then  to  the  use  of  himself  for  life,  the  remainder 
to  the  use  of  I.  N.  in  fee :  Now  the  law  will  not  admit 
fraction  of  estates;  but  I.  S.  is  in  with  the  rest  by  the 
statute. 

So  if  I  infeoff  I.  S.  to  the  use  of  himself  and  a 
stranger,  they  shall  be  both  in  by  the  statute,  because 
thgr  could  not  take  jointly,  taking  by  several  titles. 

like  law,  if  I  infeoff  a  bishop  and  his  heirs  to  the 
use  of  himself^  and  his  successors,  he  is  in  by  the 
statute  in  the  right  of  his  see. 

And  as  I  cannot  raise  a  present  use  to  one  out  of  his 
own  iieisin ;  so  if  I  limit  a  contingent  or  future  use  to 
one  being  at  the  time  of  limitation  not  seised,  but 
after  beicome  seised  at  the  time  of  the  execution  of 
the  contingent  use,  there  is  the  same  reason  and  the 
flune  law,  and  upon  the  same  difference  which  I  havQ 
put  before. 

As  if  I  covenant  with  my  son,  that  afler  his  mar- 
riage; I  will  stand  seised  of  land  to  the  use  of  himself 
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and  his  heirs;  and  before  maniage  I  infeoffhim  to 
the  use  of  himself  and  his  heirs,  ana  then  he  manieth ; 
he  is  in  by  the  ccnunon  law,  said  not  by  the  statute ; 
like  law  of  a  bai^a  and  sale.    ' 

But  if  I  had  let  to  him  for  life  only,  then  he  should 
have  been  in  for  life  only  by  the  common  law,  and  of 
the  fee-simple  by  statute.  Now  let  me  advise  you  of 
this,  that  it  is  not  a  matter  of  subtil^  or  conceit  to 
take  the  law  right,  when  a  man  cometh  in  by  the  law 
in  course  of  possession,  and  yrhae  he  cometh  in  by 
the  statute  in  course  of  possession ;  but  it  is  material 
for  the  deciding  of  many  causes  and  questions,  as  for 
warranties,  actions,  conditions,  waivers,  suspicions,  and 
divers  other  provisoes. 

For  example ;  a  man's  farmer  committed  waste : 
after  he  in  reversion  covenanteth  to  stand  seised  to  the 
use  of  his  wife  for  life,  and  after  to  the  use  of  himself 
and  his  heirs;  his  wife  dies  ;  if  he  be  in  his  fee  un- 
touched, he  shall  punish  the  waste;  if  he  bein  by  the 
statute,  he  shall  not  punish  it 

So  if  I  be  infeoffed  with  warranty,  and  I  covenant 
with  my  son  to  stand  seised  to  the  use  of  myself  for 
life,  and  after  to  him  and  his  heirs ;  if  I  be  in  by  the 
statute,  it  is  clear  my  warranty  is  gone ;  but  if  I  be  is 
by  the  common  law,  it  is  doubtiul. 

So  if  I  have  an  eigne  right,  and  be  infeoffed  to  the 
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enter  as  occupant  to  tiie  use  of  another,  it  is  in  him 
till  disagreement 

So  if  a£eme  infeoff  a  man,  causa  matrimomi  prcelo- 
cuti,  she  hath  a  remedy  for  the  land  again  by  course 
of  "die  law ;  and  therefore  in  those  special  cases  the 
statute  worketh  not :  and  yet  the  words  of  the  statute 
are  general,  where  any  person  stands  seised  by  force 
of  any  fine,  recovery,  feofTment,  bargain  and  sale, 
agreement  or  otherwise ;  but  yet  the  feme  is  to  be 
restrained  for  the  reason  aforesaid. 

J^  remaineth  to  show  what  persons  may  limit  and 
declare  an  use:  whereia  we  must  distinguish;  for 
there  are  two  kinds  of  declarations  of  uses,  the  one  of 
a  present  use  upon  the  first  conveyance,  the  other  upon 
a  power  o(  revocation  or  new  declaration ;  the  latter 
of  which  I  refer  to  the  division  of  revocation :  now 
for  the  former. 

The  king  upon  his  letters  patent  may  declare  a 
use,  though  the  patent  itself  implieth  a  use,  if  none 
be  declared. 

If  the  king  gives  lands  by  his  letters  to  I.  S.  and  his 
hem,  to  the  use  of  I.  S.  for  life,  the  king  hath  the  in- 
heritance of  the  use  by  implication  of  the  patent,  and 
no  office  needeth;  for  implication  out  of  matter  of 
record,  amounteth  ever  to  matter  of  record. 

If  the  queen  give  land  to  I.  S.  and  his  heirs  to  the 
use  of  all  the  churchwardens  of  the  church  of  Dale, 
the  patentee  is  seised  to  his  own  use,  upon  that  con- 
fidence or  intent ;  but  if  a  common  person  had  given 
land  m  that  manner,  the  use  had  been  void  by  the 
statute  of  23  H.  VIII.  and  the  use  had  returned  to  the 
feofibr  and  his  heirs.  A  corporation  may  take  a  use 
without  deed,  as  hath  been  said  before ;  but  can  limit 
no  use  without  deed. 

An  infimt  may  limit  a  use  upon  a  feoffment,  fine, 
or  recovery,  and  he  cannot  countermand  or  avoid  the 
use,  except  he  avoid  the  conveyance ;  contrary,  if  an 
infiEKnt  covenant  in  consideration  of  blood  or  marriage 
to  stand  seised  to  a  use,  the  use  is  merely  void. 

If  an  infant  bargain  and  sell  his  land  for  money,  for 
commons  or  teaching,  it  is  good  with  averment ;  if  for 
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money,  otherwise :  if  it  be  proved  it  is  avoidable ;  if 
for  money  recited  and  not  paid,  it  is  void  :  and  yet  in 
the  case  of  a  man  of  full  age  the  recital  sufiiceth. 

If  baron  and  feme  be  seised  in  the  right  of  the  feme, 
or  by  joint  purchase  during  the  coverture,  and  they 
Join  in  a  fine,  the  baron  cannot  declare  the  use  for 
,longer  time  than  the  coverture,  and  the  feme  cannot 
^declare  alone ;  but  the  use  goeth,  according  to  the 
limitation  of  law,  unto  the  feme  and  her  heirs ;  but 
they  may  both  join  in  declaration  of  the  use  in  fee; 
ana  if  they  sever,  then  it  is  good  for  so  mucji  of 
the  inheritance,  as  they  concurred  in ;  for  the  law 
avoucheth  all  one  as  if  they  joined  :  as  if  the  baron 
.declare  a  use  to  I.  S.  and  his  heirs,  and  the  feme 
another  to  I.  D.  for  life,  and  then  to  1.  S.  and  his 
heirs,  the  use  is  good-to  I.  S.  in  fee. 

And  if  upon  examination  the  feme  will  declare  the 
use  to  the  judge,  and  her  husband  agree  not  to  it,  it 
is  void,  and  the  baron's  use  is  only  good ;  the  rest  of 
the  use  goeth  according  to  the  limitation  of  law. 
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To  my  loving  Friends  and  Fellows, 


READERS,  ANCIENTS, 
UTTER-BARRISTERS.  AND  STUDENTS. 


GRAYS  INN. 


I  DO  not  hold  the  law  of  England  in  so  mean  aa 
account,  but  that  which  other  Taws  are  held  worthy 
of,  should  be  due  likewise  to  our  laws,  as  no  less  wor- 
thy for  our  state.  Therefore  when  I  found  that  not  only 
in  the  ancient  times,  but  now  at  this  day,  in  France, 
Italy,  and  other  nations,  the  speeches,  and,  as  they 
term  them,  pleadings,  which  have  been  made  injudi- 
cial cases,  where  the  cases  were  mighty  and  famous, 
have  been  set  down  by  those  that  made  them,  and 
published ;  so  that  not  only  a  Cicero,  a  Demosthenes, 
or  an  .^chines,  bath  set  forth  his  Orations,  as  well  in 
the  judicial  as  deliberative  ;  but  a  Marrian  and  a  Pa- 
vier  have  done  the  like  by  tbeir  pleadings ;  I  know  no 
reason  why  the  same  should  not  be  brought  in  use  by 
the  professors  of  our  law  for  their  arguments  in  prin- 
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riety,  and  perhaps  the  more  depth  of  reason :  for  the 
reasons  of  municipal  laws,  severed  from  the  grounds 
of  nature,  manners,  and  policy,  are  like  wall  flowers, 
which  though  they  grow  high  upon  the  crests  of  states, 
yet  they  have  no  deep  root :  besides,  in  all  public  ser- 
vices I  ever  valued  my  reputation  more  than  my  pains ; 
and  therefore  in  weighty  causes  I  always  used  extraor- 
dinary diligence ;  in  all  which  respects  I  persuade  my- 
self the  reading  of  them  will  not  be  unprofitable. 
This  work  I  knew  not  to  whom  to  dedicate,  rather 
than  to  the  Society  of  Gray's  Inn,  the  place  whence 
my  father  was  called  to  the  highest  place  of  justice, 
and  where  myself  have  lived  and  had  my  procedure 
so  far,  as  by  his  majesty's  rsure,  if  not  singular  grace, 
to  be  of  both  his  councils :  and  therefore  few  men,  so 
bound  to  their  societies  l^  obligation,  both  ancestral 
and  pereoBal,  as  I  am  to  yours ;  which  I  would  gladly 
adbiowledge  not  only  in  having  your  name  joined 
with  mine  own  in  a  book,  but  in  any  other  good  office 
ud^efect  which  the  active  part  of  my  life  and  place 
nay  enaUe  me  unto  toward  the  Society,  or  any  of  you 
in  paiCknlsr.  And  so  I  bid  you  right  heartily  farewell. 

Your  assured  loving  friend  and  fellow, 

FRANCIS  BACON. 


CASE 


IMPEACHMENT   OF  WASTE. 


BEFORE  ALL  THE  JUDGES  IN  THE  EXCHEQUER  CBAMBE 


The  case  needs  neither  repeating  nor  opening.  T 
point  is  in  substance  but  one,  familiar  to  be  put,  I 
difficult  to  be  resolved;  that  is,  Whether,  upcm 
lease  without  impeachment  of  waste,  the  property 
the  timber-trees,  after  severance,  be  not  in  him  that 
owner  of  the  inheritance  ? 

The  case  is  of  great  weight,  and  the  question 
great  difficulty :  weighty  it  must  needs  be,  for  that 
doth  concern,  or  may  concern,  all  the  lands  in  Ed 
land ;  and  difficult  it  must  be,  because  this  questii 
sails  in  confiuentiu  aquarum,  in  the  meeting  or  stii 
of  two  great  tides.  For  there  is  a  strong  current 
practice  and  opinion  on  the  one  side,  and  there  il 
more  strong  current,  as  1  conceive,  of  authorities,  bo 
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interest  or  propert)r  of  a  timber-tree,  I  will  maintain 
and  prove  to  your  lordships  three  things. 

First,  That  a  timber-tree,  while  it  groweth,  is  merely 
parcel  of  the  inheritance,  as  well  as  the  soil  itself. 

And,  secondly,  I  will  prove,  that  when  either  na- 
ture, or  accident,  or  the  hand  of  man  hath  made  it 
transitory,  and  cut  it  off  from  the  earth,  it  cannot 
change  the  owner,  but  the  property  of  it  goes  where 
the  inheritance  was  before.  And  thus  much  by  the 
rules  of  the  common  law. 

And,  thirdly,  I  will  shew  that  the  statute  of  Glou- 
cester doth  rather  corroborate  and  confirm  the  property 
in  the  lessor,  than  alter  it,  or  transfer  it  to  the  lessee. 

And  for  the  second  consideration,  which  is  the  force 
of  that  clause,  absque  impetitionc  vastly  I  will  also  up- 
hold and  make  good  three  other  assertions. 

First,  That  if  that  clause  should  be  taken  in  the  sense 
which  the  other  side  would  force  upon  it,  that  it  were 
a  clause  repugnant  to  the  estate  and  void. 

Secondly,  That  the  sense  which  we  conceive  and 
give,  is  natural  in  respect  of  the  words ;  and  for  the 
matter  agreeable  to  reason  and  the  rules  of  law. 

And  lastly.  That  if  the  interpretation  seem  ambi- 
guous and  doubtful,  yet  the  very  mischief  itself,  and 
consideration  of  the  commonwealth,  ought  rather  to 
incline  your  lordship's  judgment  to  our  construction. 

My  first  assertion  therefore  is,  that  a  timber-tree  is- 
a  soUd  parcel  of  the  inheritance ;  which  may  seem  a 
point  ai^niitled,  and  not  worth  the  labouring.  But 
there  is  such  a  chain  in  this  case,  as  that  which  seemeth 
most  plain,  if  it  is  sharply  looked  into,  doth  invincibly 
draw  on  that  which  is  most  doubtful.  For  if  the  tree 
be  parcel  of  the  inheritance  unsevered,  inherent  in  the 
reversion,  severance  will  not  alien  it,  nor  the  clause 
will  not  divest  it. 

To  open  therefore  the  nature  of  an  inheritance: 

Impc  teacheth  ther^  be,  of  the  soil  and  earth,  parts 

ihat  are  raised  and  eminent,  as  timber-trees,  rocks, 

liomes.    There  be  parts  that  are  sunk  and  depressed,  as 

koines,  which  are  called  by  some  arbores  subterranean 
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becftuae  tliat  as  trees  have  great  branches  and  unaUer 

boughs  and  twigs;  so  have  they  in  their  r^oD  greater 
aod  smallo*  reins :  so  if  we  had  in  England  beds  of 
porcelane,  such  as  they  have  in  China,  which  porce- 
lane  is  a  kind  of  a  plaster  buried  in  the  earth,  and  by 
lei^^  of  time  congealed  and  glazed  into  that  fine 
substance ;  this  were  a&  an  artificial  mine,  and  no  doubt 
part  of  the  inheritance.  Then  are  there  the  ordinaiy 
parts,  which  make  the  mass  of  th«  earth,  as  stone, 
gravel,  loam,  clay,  and  the  like. 

Now  as  I  make  all  those  much  in  one  degree,  so 
there  is  none  of  them,  not  timber-trees,  not  quanries, 
not  minerals  or  fossils,  but  bath  a  double  nature ;  in- 
heritable and  real,  while  it  is  contained  within  the 
mass  of  the  earth  ;  and  transitory  and  personal,  when 
it  is  once  severed.  For  even  gold  and  precious  stone, 
*  which  is  more  durable  out  of  earth  than  any  tree  is 

upon  the  earth  ;  yet  the  law  doth  not  hold  of  that  dig- 
nity as  to  be  matter  of  inheritance  if  it  be  once  se- 
^TrcirBcaie  vered.  And  this  is  not  because  it  becometh  move- 
iX™^  able,  for  there  be  moveable  inheritances,  as  villains  in 
uncei  gross,  and  dignities  which  are  judged  hereditaments; 
not  loraL  ^ut  becausc  by  their  severance  they  lose  their  nature 
of  perpetuity,  which  is  of  the  essence  of  an  inherit- 

•n. ance. 

And  herein  I  do  not  a  little  admire  the  wisdon  of 
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dually,  and  maintained  only  by  succession  of  parts, 
and  tliat  lasteth  no  longer  than  they  continue  fixed  to 
the  main  and  mother  globe  of  the  earth,  and  is  de- 
stroyed by  their  separation. 

According  to  this  I -find  the  wisdom  of  the  law,  by 
imitation  of  the  course  of  nature,  to  judge  of  inherit- 
ances and  things  transitory  ;  for  it  alloweth  no  por- 
tions of  the  earth,  no  stone,  no  gold,  no  mineral,  no 
tree,  no  mould  to  be  longer  inheritance  than  they  ad- 
here to  the  mass,  and  so  are  capable  of  supply  in  their 
parts :  for  by  dieir  continuance  of  body  stands  their 
continuance  of  time. 

Neither  is  this  matter  of  discourse,  except  the  deep 
and  profound  reasons  of  law,  which  ought  chiefly  to  be 
searched,  shall  be  accounted  discourse,  as  the  slighter 
sort  of  wzts^  SdoUy  may  esteem  them. 

And  therefore  now  that  we  have  opened  the  nature 
.  of  inheritable  and  transitory,  let  us  see,  upon  a  divi- 
sion  of  estates,  and  before  severance,  what  kind  of  in- 
tanests  the  law  allotteth  to  the  owner  of  inheritance, 
and  'what  to  the  particular  tenant ;  for  they  be  com- 
petitoTB  in  this  case. 

First,  In  general  the  law  doth  assign  to  the  lessor  iiie  con- 
thooe  parts  of  the  soil  CQnjoined,  which  have  obtained  ^^^^ 
the  reputation  to  be  durable,  and  of  continuance,  and  the  dvu 
such  as  being  destroyed,  are  not  but  by  long  time  re-  iTuti^sV 
newed ;  and  to  the  terminors  it  assigneth  such  inte-  jng  between 
rests  as  are  tender  and  feeble  against  Qie  force  of  time,  .nd  ^^^ 
but  have  an  annual  or  seasonable  return  or  revenue,  cuiwes- 
And  huemu  it  consents  again  with  the  wisdom  of  the  hat^'i^ia- 
civil  law ;  for  our  inheritance  and  particular  estate  \»  ^'?J!  ^J^ 
in  efect  their  dominium  and  ustts-fructus ;  for  so  it  donMum 


conceiTed  upon  the  ancient  statute  of  depopu-  JJJ^'JJJ' 
ktioDS,  4  Hen.  VII.  which  was  penned,  '^  that  the  Owner  in 
**  owner  of  the  land  should  re-edify  the  houses  of  4  h'*^!^ 
**  husbandry,'^  that  the  word  omier^  which  answereth 
to  dbmmta,  was  he  that  had  the  immediate  inheritance ; 
ad  so  ran  the  later  statutes.  Let  us  see  therefore 
what  judgment  the  law  maketh  of  a  timber-tree ;  and 
lAwftker  the  law  doth  not  place  it  within  the  lot  of 
hinthat  hath  the  inheritance  as  parcel  thereof. 
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The  writ  of  First,  It  appeareth  by  the  r^jister  out  of  the  words 
^owth'STe  of  the  writ  of  waste,  that  the  waste  is  laid  to  be  ^ 
^tabe""  ^f'^^^'^*'*^^*"!  which  presupposeth  htEreditatem: 
miaktrt-  foF  there  cannot  be  a  disinherison  by  the  cutting  down 
iuwMrn.    q£  ^|,g  ^jgg^  except  there  was  an  inheritance  in  the  tree, 

tjuia  privatio  pra:supponit  actum. 
The  .tt-  Again  it  appeareth  out  of  the  words  of  the  statute 
Ghncoier,  of  Gloucester,  well  observed,  that  the  tree  and  the 
fiminni-  gQi]^  are  one  entire  thing,  for  the  words  are  quod  re- 
MMabZ,  cuperet  rem  vastatam  ;  and  yet  the  books  speak,  and 
the  very  judgment  in  waste  is,  quod  recuperet  locum 
vastatum,  which  shews,  that  res  and  locus  are  in  ex- 
position of  law  taken  indifferently ;  for  the  lessor 
shall  not  recover  only  the  stem  of  the  tree,  but  he 
shall  recover  the  very  soil,  whereunto  the  stem  con-  ' 
tinues.  And  therefore  it  is  notably  ruled  in  22  H.  VI. 
f.  13.  that  if  the  terminer  do  first  cut  down  the  tie^ 
and  then  destroy  the  stem,  the  lessor  shall  declare 
upon  two  several  wastes,  and  recover  treble  dam^es 
for  them  severally.  But,  says  the  book,  he  must  bring* 
but  one  writ,  for  he  can  recover  the  place  wasted  but 
once. 

And  farther  proof  may  be  fitly  alleged  out  of  Mul- 
lin*8  case  in  .  the  commentaries,  where  it  is  scud,  thtt 
for  timber-trees  tithes  shall  not  be  paid.  And  tbe 
reason  of  the  book  is  well  to  be  observed ;  ''  for  tint 
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think  clearly  they  are  re-annexed.  But,  on  the  other 
side,  if  a  man  buy  com  standing  upon  the  ground, 
and  take  a  lease  of  the  same  ground,  where  &e  com 
stands,  t  say  plainly  it  is  re-amxed,  for  paria  copulan- 
tur  cum  paribus. 

And  it  is  no  less  worthy  the  note,  what  an  opera- 
tion the  inheritance  leaveth  behind  it  in  matter  of 
waste,  even  when  it  is  gone,  as  appeareth  in  the  case 
of  tenant  after  possibility,  who  shall  not  be  punished ; 
for  though  the  new  reason  be,  because  his  estate  was 
not  within  the  statute  of  Gloucester;  yet  I  will  not  go 
from  my  old  master  Littleton's  reason,  which  spesik- 
eth  out  of  the  depth  of  the  common  law,  he  shall  not 
i^^pu^fihed  ''  for  the  inheritance  sake  which  was 
^*  once  in1^m^        r 

But  this  wRftlsceive  a  great  deal  of  illustration,  by 
Gonsiderine  the  terminor's  estate,   and   the   nature 
thereof,  which  was  well  defined  by  Mr.  Heath,  who 
spake  excellent  well  to  the  case,  that  it  is  such  as  he 
ought  to  yield  up  the  inheritance  in  as  good  plight  as 
he  receiyed  it ;  and  therefore  the  word  Jirmarius,  The  den^ 
which  is  the  word  of  the  statute  of  Marlebridge,  foJ^*of  a 
Cometh,  as  I  conceive,  a  Jirmando;  because  he  makes  word>- 
the  pnifit  of  the  inheritance,  which  otherwise  should  '"""'**' 
be  upon  account,  and  uncertain,  firm  and  certain ;  and 
accordiJ^ly  feodi  Jirma^  fee-farm,  is  a  perpetuity  cer- 
tain.    Therefore  the  nature  and  limit  of  a  particular 
tenant  is  to  make  the  inheritance  certain,  and  not  to 
make  it  worse. 

1.  Therefore  he  cannot  break  the  soil  otherwise 
than  with  his  ploughshare  to  turn  up  perhaps  a  stone, 
that  lietfa  aloft;  his  interest  is  in  superficie^  not  in 
frofundo^  he  hath  but  tunicam  terrce^  little  more  than 
the  vesture. 

If  we  had  fir-timber  here,  as  they  have  in  Muscovy, 
he  could  not  pierce  the  tree  to  make  the  pitch  come 
forth,  no  more  than  he  may  break  the  earth. 

, So  we  see  the  evidence,  which  is  propugnaculum'^^ tv\- 
luereditatis,  the  fortress  and  defence  of  the  land,  be-  l^J^ 
kiigeth  not  to  the  lessee,  but  to  the  owner  of  the  *««*<«<* 
iiiMritance. 
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Honage  So  the  kssee's  estate  is  not  accounted  of  that  dig-. 

^^^^.'''  nity,  dnt  it  can  do  homage,  because  it  i^  a  badge  of 
aaetnOn  coDtinuaDce  io  the  blood  of  lord  and  tenant.  Neither 
dcDU^  le^"  for  my  own  opinion  can  a  particular  tenant  of  a  ma- 
nor have  aid  pour  JUe  tnarier,  ou  pour  faire  fitz  che- 
valxr;  because  it  is  given  by  law  upon  an  intendment 
of  continuance  of  blood  and  privity  between  lord  and 
tosant 

And  for  the  tree,  which  is  now  in  question,  do  but 
consider  in  what  a  revolution  the  law  moves,  and  as  it 
were  in  an  orb :  for  when  the  tree  is  young  and  ten- 
der, germen  terra,  a  sprout  of  the  earth,  the  law 
givetu  it  to  the  lessee,  as  having  a  nature  not  perma' 
Bent,  and  yet  easily  restored :  when  it  comes  to  be  a 
timber-tree,  and  hath  a  nature  solid  Etnd  durable,  the 
law  carrieth  it  to  the  lessor.  But  after  again  if  it  be- 
come a  sear  and  a  dotard,  and  its  solid  parts  grow 
putrified,  and  as  the  poet  saith,  non  jam  mater  abt 
tetltu  viresgue  mimstrat,  then  the  law  retains  it 
back  to  the  lessee.  This  is  true  justice,  this  is  tuum 
cuique  tribuere;  the  law  guiding  all  things  with  line 
of  measure  and  proportion. 
The  phnM  And  therefore  that  interest  of  the  lessee  in  the  tree, 
«  hwh'r^  which  the  books  call  a  special  property,  is  scarce  worUi 
■peciii  that  name.  He  shall  have  the  shade,  so  shall  he  have 
the  shade  of  a  rock  ;  but  he  shall  not  have  a  crj'stal 
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Now  oome  I  to  my  second  assertion,  that  by  the 
severance  the  ownership  or  property  cannot  be  al-* 
tered;  but  that  he  that  had  the  trees  as  part  of  the 
inheritance  before,  must  have  it  as  a  chattel  transitory 
after.  This  is  pregnant  and  foUoweth  of  itself,  for  it 
is  the  same  tree  still,  and,  as  the  Scripture  saith,  tUi 
arbor  cadets  itajacet. 

Tlie  owner  of  the  whole  must  needs  own  the  parts ; 
he  that  owneth  the  cloth  owneth  the  thread,  and  he 
tfiat  owneth  an  engine  when  it  is  entire,  owneth  the 
parts  when  it  it  broken ;  breaking  cannot  alter  pro- 
perty. 

AnA  therefore  the  book  in  Herlackenden's  case  doth  HerUck- 
not  stidi  to  give  it  somewhat  plain  terms ;  and  to  say  ^^* 
that  it  were  an  absurd  thing,  that  the  lessee  whicn 
hath  a  particalar  interest  in  the  land,  should  haye  an 
afaMhite  property  in  that  which  is  part  of  the  inherit- 
ance: you  would  have  the  shadow  draw  the  body, 
and  die  twigs  draw  the  trunk.  These  are  truly  call^ 
afasoidities.  And  therefore  in  a  conclusion  so  plain,  it 
shall  be  sufficient  to  vouch  the  authorities  without 
enforcing  the  reasons. 

And  luthough  the  division  be  good,  that  was  made 
by  Mr.  Heath,  that  there  be  four  manners  of  seve- 
rances^ that  is,  when  the  lessee  fells  the  tree,  or  when 
the  lessor  fells  it,  or  when  a  stranger  fells  it,  or  when 
the  act  of  God,  a  tempest,  fells  it ;  yet  this  division 
tendeth  rather  to  explanation  than  to  proof,  and  I  need 
it  not,  because  I  do  maintain  that  in  all  these  cases 
the  property  is  in  the  lessor. 

And  therefore  I  will  use  a  distribution  which  rather  Three  u- 
pfMseth  the  proof.     The  question  is   of  property.  ^^^^ 
Theie  be  three  arguments  of  property ;  damages,  sei-  damages! 
sore,  and  grant :  and  according  to  these  I  will  examine  ^'JJ^'to" 
the  property  of  the  trees  by  the  authority  of  books,      vat 

Aiid  first  for  damag^es. 

For  damages,  look  into  the  books  of  the  law,  and 
you  idiall  not  find  the  lessee  shall  ever  recover  da- 
\,  not  as  they  are  a  badge  of  property ;  for  the 
for  thhich  he  recoverem,  are  of  two  natures, 
damages,  we  special  property,  as  they  call  it,  or  as  he 
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is  chargeable  over.  And  for  this,  to  avoid  laia;th> 
I  will  select  three  books,  one  irhere  the  lessee  shall 
recover  treble  damages :  another  where  he  shall  recover 
but  for  his  special  property,  and  the  third  where  he 
shall  recover  for  the  body  of  the  tree,  which  is  a  spe- 
cial case,  and  standeth  merely  upon  a  special  reason. 

The  first  is  the  book  of  44  E.  III.  f.  27.  where  it  is 
agreed,  that  if  tenant  for  life  be,  and  a  disseisor  com- 
mit waste,  the  lessee  shall  recover  in  trespa^  as  he  , 
shall  answer  in  waste;  but  that  this  is  a  kind  of 
recovery  of  damages,  though  per  accidens,  may  appear 
plainly. 

For  if  the  lessor  die,  whereby  his  action  is  gone, 
then  the  disseisor  is  likewise  dischaiged,  otherwise 
than  for  the  special  proper^. 

The  second  book  is  9  E.  IV.  f.  36.  where  it  is  ad- 
mitted, that  if  the  lessor  himself  cut  down  the  tree,  the 
lessee  shall  recover  but  for  his  special  profit  of  shade, 
pannage,  loppings,  because  he  is  not  charged  over. 

The  third  is  44  E.  III.  f.  44.  where  it  is  said,  that  i£ 
the  lessee  fell  trees  to  repair  the  bam,  which  is  not 
ruinous  in  his  own  default,  and  the  lesssor  come  and 
take  them  away,  he  shall  have  trepass,  and  in  that 
case  be  shall  recover  for  the  very  body  of  the  tree,  for 
ht  ]i;illi  an  absolute  prtiperty  in  tlicni  for  that  iuteut 

And  tliat  it  is  only  tor  that  intent  appeareth  uota- 
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join  in  a  lease  for  years,  and  lessee  for'years  fell  timber- 
trees,  tliey  shall  join  in  an  action  of  waste ;  but  he  in 
the  reversion  shall  recover  the  whole  damages :  and 
great  reason,  for  the  special  property  was  in  the  lessee 
For  years,  the  general  in  him  in  the  reversion,  so  the 
tenant  for  life  meane  had  neither  the  one  nor  the  other. 

Now  for  the  seisure,  you  may  not  look  for  plentiful 
authority  in  that :  for  the  lessor,  which  had  the  more 
beneficial  remedy  by  action  for  treble  damages,  had 
little  reason  to  resort  to  the  weaker  remedy  by  seisure, 
and  leases  without  impeachment  were  then  rare,  as  I 
will  tell  you  anon.  And  therefore  the  question  of  the 
seisure  came  chiefly  in  experience  upon  the  case  of  the 
windMls,  which  could  not  be  punished  by  action  of 
waste. 

Firs^  therefore,  the  case  of  40  E.  III.  pi.  22.  is  ex-  40  e,  3  pi. 
press,  where  at  the  king's  suit,  in  the  behalf  of  the  **• 
heir  of  Darcy  who  was  in  ward,  the  king's  lessee  was 
questioned  in  waste,  and  justified  the  taking  of  the 
trees,  because  they  were  overthrown  by  winds,  and 
taken  away  by  a  stranger.  But  Knevet  saith,  although 
one  be  guardian,  yet  the  trees,  when  by  their  fall  they 
are  severed  from  the  freehold,  he  hath  no  property  of 
the  chattels,  but  they  appertain  to  the  heir,  and  the 
heir  shall  have  trespass  of  them  against  a  stranger, 
and  not  the  guardian,  no  more  than  the  bailifi*  of  a 
manor.  So  that  that  book  rules  the  interest  of  the  tree 
to  be  in  the  heir,  and  goes  to  a  point  farther,  that  he 
shall  liave  trespass  for  them ;  but  of  seisure  there  had 
been  no  question. 

So  again  in  2  H.  VII.  the  words  of  Brian  are;  that  t  h.  7. 
for  the  timber-trees  the  lessor  may  take  them ;  for  they  ^*  ^*' 
are  his;  and  seemeth  to  take  some  difierence  between 
them  and  the  gravel. 

The  like  reason  is  of  the  timber  of  a  house,  as  ap-  34  e.  3. 
pears  34  EL  III.  f.  5.  abridged  by  Brook,  tit.  waste,  '*  ^' 

CL  34.  when  it  is  said,  it  was  doubted  who  should 
ave  the  timber  of  a  house  which  fell  by  tempest;  and 
saith  the  book,  it  seems  it  doth  appertain  to  the  lessor; 
and  good  reason,  for  it  is  no  waste,  and  the  lessee  is 
not  bound  to  re-edify  it :  and  therefore  it  is  reason  the 
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lessor  hare  it;  but  Herlackeaideti's  case  goes  farther, 
where  it  13  said  that  the  lessee  may  help  himficdf  with 
the  timber,  if  be  will  re-edify  it ;  but  clearly  he  hath 
DO  interest  but  towards  a  special  employment. 

NowyoQ  have  had  a  case  of  the  timber-tree,  and  tA 
the  timber  of  the  house,  now  take  a  case  of  the  mine, 
where  that  of  the  trees  is  likewise  put,  and  that  is 
9E.«.f.s).  9  E.  IV.  f.  35.  where  it  is  said  by  Needham,  that  if  a 
lease  be  made  of  land  wherein  there  is  tin,  or  iron,  or 
lead,  or  coals,  or  quany,  and  the  lessor  enter  and  take 
the  tin  or  other  materials,  the  lessee  diall  punish  him 
for  coming  upon  his  land,  but  not  f(H-  takinff*  of  the 
substances.  And  so  of  great  trees ;  but  Danby  goes 
fiirther,  and  saith,  the  law  that  g:ives  him  the  thing, 
doth  likewise  give  him  means  to  come  by  it ;  but  they 
both  agree  that  the  interest  is  in  the  lessor.  And 
thus  much  for  the  seisure. 

For  the  grant ;  it  is  not  so  certain  a  badge  of  pro- 
perty as  the  other  two ;  for  a  man  may  have  a  |»<QpeTty, 
and  yet  not  grantable,  because  it  is  turned  into  a  ri^t, 
or  omerwise  suspended.  And  therefore  it  is  tme,  that 
by  the  book  in  21  H.  VI.  that  if  the  lessor  grant  the 
trees,  the  grantee  shall  not  takelhem,  no  not  after  the 
lease  expired;  because  this  property  is  but  defuturo, 
expectant;  but  'tis  as  plain  on  the  other  side  that  the 
lessee  cannot  grant  them,  as  was  resolved  in  twon 
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isttgned  in  the  <succession  of  trees,  the  justification  is, 
bat  they  were  overthrown  by  wind,  and  so  the  lessee 
ook  them  for  fuel,  and  allowed  for  a  good  plea;  but 
hese  books  are  reconciled  two  ways :  first,  look  into 
x>th  the  justifications,  and  you  shall  find  diat  the  plea 
lid  not  rely  only  in  that  they  were  windfalls,  but 
couples  it  with  this,  that  they  were  first  sear,  and  then 
overthrown  by  wind;  and  that  makes  an  end  of  it,  for 
ear  trees  belong  to  the  lessee,  standing  or  felled,  and 
"ou  have  a  special  replication  in  the  book  of  44  K  III. 
hat  the  wind  did  but  rend  them,  and  buckle  them, 
ind  that  they  bore  fruit  two  years  after.  And  2dly, 
ran  have  ill  luck  with  your  windfalls,  for  they  be 
itill  apple-trees  which  are  but  wastes  per  accidaUj  as 
billows  or  thofns  are  in  the  sight  of  a  house ;  but 
^hen  they  are  once  felled  they  are  clearly  matter  of 
bei. 

Another  kind  of  authorities,  that  make  shew  against 
18,  are  those  that  say  that  the  lessee  shall  punish  the 
eMor  in  trespass  for  taking  the  trees,  which  are5  H.  IV.  5  u.  4.  r. 
1 29.  and  1  Mar.  Dier.  f.  90.  Mervin's  case ;  and  you  J^  ^  ^ 
night  add  if  you  will  9  E.  IV.  the  case  vouched  before : 
into  which  tlie  answer  is,  that  trespass  must  be  under- 
itood  for  the  special  property,  and  not  for  the  body  of 
iie  tree;  for  tnose  two  books  speak  not  a  word,  what 
16  shall  recover,  nor  that  it  shall  be  to  the  value. 
Ind  therefore  9  E.  IV.  is  a  good  expositor,  for  that 
littinguisheth  where  the  other  two  books  speak  inde- 
ndtely*;  yea,  but  5  H.  IV.  goes  farther,  and  saith,  that 
ibe  writ  shall  purport  arbores  suas,  which  is  true  in 
respect  of  the  special  property ;  neither  are  writs  to  be 
raned  according  to  special  cases,  but  are  framed  to 
lie  genenl  case,  as  upon  lands  recovered  in  value  in 
ail,  the  writ  shall  suppose  donum^  a  gift. 

And  the  third  kind  of  authority  is  some  books,  as  is  h.  r. 
13  H.  VII.  f.  9.  that  say,  that  trespass  lies  not  by  the  ^*  ^• 
leMor  against  the  lessee  for  cutting  down  trees,  but 
odfy  waste ;  but  that  it  is  to  be  understood  of  trespass 
If  €t  armisy  and  would  have  come  fitly  in  question,  if 
kre  had  been  no  seisure  in  this  case. 

Upon  all  which  I  conclude,  that  the  whole  cmrent 
df  authorities  proveth  the  properties  of  the  trees  upon 
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severance  to  be  in  the  lessor  by  the  rules  of  the  com- 


mon law ;  and  that  althougli  the  common  law  would 
not  so  far  protect  the  folly  of  the  lessor,  as  to  g^ivehim 
remedy  by  action,  where  the  state  was  created  by  his 
own  act:  yet  the  law  never  took  from  him  his  pro- 
perty ;  so  that  as  to  the  property,  before  the  statute 
and  since,  the  law  wa,s  ever  one. 

Now  come  I  to  the  third  assertion,  that  the  statute 
of  Gloucester  hath  not  transferred  the  properly  of  the 
lessee  upon  an  intendment  of  recompense  to  the  lessor; 
which  needs  no  loiiij  speech :  it  is  grounded  upon  a 
probable  reason,  and  upon  one  special  book. 

The  reason  is,  that  damages  are  a  recompense  for 
property;  and  therefore  that  the  statute  of  Gloucester 
giving  damages  should  exclude  property.  The  au- 
thority seems  to  be  12  E.  4.  f  8.  where  Catesbey 
affirming  that  the  lessee  at  will  shall  have  the  great 
trees,  as  well  as  lessee  for  years  or  life;  Fairfax  and 
Jennings  correct  it  with  a  difference,  that  the  lessor 
may  take  them  in  the  ca.se  of  tenant  at  will,  because 
he  hath  no  remedy  by  the  statute,  but  not  in  case  of 
the  termors. 

This  conceit  may  be  reasonable  thus  far,  that  the 
lessee  shall  not  both  seise  and  bring  waste;  but  if  he 
seise,  he  shall  not  have  his  action;  if  he  recover  by 
action,  he  shall  not  seise  :  lor  a  man  shall  not  have 
both  the  thing  and  recompense;  it  is  a  bar  to  the 
highest  inheritance,  the  kingdom  of  heaven,  recepe- 
runt  mercedevi  siiam.  But  at  the  first,  it  is  at  nis 
election,  whether  remedy  he  will  use,  like  as  in  the  case 
of  trespas.s :  where  if  a  man  once  recover  in  damages, 
it  iiath  concluded  and  turned  the  property.  Nay,  I 
invert  the  argument  upon  the  force  ui  the  statute  of 
Gloucester  thus:  that  if  there  had  been  no  property 
at  common  law  ;  yet  the  statute  of  Gloucester,  by  re- 
straining the  waste,  and  giving  an  action,  doth  imply 
a  property  :  whereto  a  better  case  cannot  be  put  toan 
the  case  upon  the  statute  dc  dunis  couditionalUmi, 
where  there  are  no  words  to  give  any  reversion  or 
remainder ;  and  yet  the  statute  giving  a  formedon, 
where  it  lay  not  before,  being  but  an  action,  implie* 
an  actual  reversion  and  remainder.  i 
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Thus  have  I  passed  over  the  first  main  part,  which  \  •tatoti* 
have  insisted  upon  the  longer,  because  I  shall  have  STtion  i^- 
ise  of  it  for  the  clearing  of  the  second.  pi>«^  ^ 

^  interest. 

Now  to  come  to  the  force  of  the  clause  absque 
mpctUione  vasti.  This  clause  must  of  necessity  work 
a  one  of  these  degrees,  either  by  way  of  grant  of 
roperty,  or  by  way  of  power  and  liberty  knit  to  the 
tate,  or  by  way  of  discnarge  of  action ;  whereof  the 
rst  two  I  reject,  the  last  I  receive. 

Therefore  I  think  the  other  side  will  not  affirm,  that  No  grant  of 
lis  clause  amounts  to  a  grant  of  trees ;  for  then,  ac-  p"*p^J- 
ording  to  the  resolution  in  Herlackenden's  case,  they 
iiould  go  to  the  executors,  and  the  lessee  might  grant 
!iem  over,  and  they  might  be  taken  after  the  state 
etermined.  Now  it  is  plain  that  this  liberty  is 
feated  with  the  estate,  passeth  with  the  estate,  and 
etermines  with  the  estate. 

That  appears  by  5  Hen.  V.  where  it  is  said,  that  if  5  h.  5. 
for  years  without  impeachment  of  waste  accept 
for  life,  the  privilege  is  gone. 

And  80  are  the  books  in  3  E.  III.  and  28  H.  VIII.  ^-^^ 
lat  if  a  lease  be  made  without  impeachment  of  waste 
wr  autre  ^,  the  remainder  to  the  lessee  for  life,  the 
rivilege  is  gone,  because  he  is  in  of  another  estate ; 
^  then  plainly  it  amounts  to  no  grant  of  property, 
dther  can  it  any  ways  touch  the  property,  nor  enlarge 
e  special  property  of  the  lessee :  for  will  any  man  say, 
at  if  yon  put  Marwood  and  Sanders's  case  of  a  lease 
ithout  impeachment  of  waste,  that  he  may  grant  the  < 
nd  with  me  exception  of  the  trees  any  more  than  an 
"dinaiy  lessee?  Or  shall  the  windfalls  be  more  his  in 
is  case  than  in  the  other?  for  he  was  not  impeach- 
ikt  of  waste  for  wind£stlls  no  more  than  where  he 
ifli  the  /clause.  Or  will  any  man  say,  that  if  a 
rmger  commit  waste,  such  a  lessee  may  seise?  These 
iomj  I  suppose,  no  man  will  affirm.  Again,  why 
tOmd  not  a  lil)erty  or  privilege  in  law  be  as  strong  as 
pmilege  in  fact?  as  in  the  case  of  tenant  after  possi- 
mf:  or  where  there  is  a  lessee  for  life  the' remainder 
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for  life?  for  in  these  caseE  they  are  privileged  fiom 
waste,  and  yet  that  trenches  not  the  proper^. 

Now  therefore  to  take  the  second  course,  that  it 
should  be  as  a  real  power  annexed  to  the  state ;  neidier 
can  that  be,  for  it  is  the  law  that  modeleth  estates,  and 
not  men's  fancies.  And  therefore  if  men  by  clauses, 
like  voluntaries  in  music,  run  not  upon  the  grounds  of 
law,  and  do  restrain  an  estate  more  than  &e  law  re- 
strains it,  or  enable  an  estate  more  than  the  law  ena- 
bles it,or  guide  an  estate  DtherwiselVian  theAaw  gnides 
it,  they  be  mere  repugnancies  and  vanities.  And  there- 
fore if  I  make  a  feoffment  in  fee,  provided  the  feoffee 
shall  not  fell  timber,  the  clause  of  condition  is  void. 
And  so  on  the  other  side,  if  I  make  a  lease  with  a 
power  that  he  shall  fell  timber,  it  is  void. 

So  if  I  make  a  lease  with  a  power  that  he  maymalce 
feoffment,  or  that  he  may  make  leases  for  forty  years, 
or  that  if  he  make  default  I  shall  not  be  received,  or 
that  the  lessee  may  do  homage;  these  are  plainly  void, 
as  against  law,  and  repugnant  to  the  state.  No,  dm 
cannot  be  done  by  way  of  use,  except  the  words  ht 
apt,  as  in  Mildmay's  case:  neither  is  this  clause,  io 
the  sense  that  they  take  it,  any  better. 

Therefore  laying  aside  these  two  constructioiis, 
whereof  the  one  is  not  maintained  to  be,  the  other 
cannot  be :  let  us  come  to  the  true  sense  of  this  clause. 
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wkereof  llie  ?erb  peto  itself  doth  signify  a  demaad,  bat 
jet  propeily  such  a  demand  as  is  not  extrqjudicial: 
for  the  wofdB  peiit  judicium  9  petit  auditum  brevis,  etc. 
are  words  of  acts  judicial ;  as  for  the  demand  in  pais^ 
it  is  rather  requintio  than  petitioy  as  licet  sapius  regui- 
situs;  so  BUich  for  the  verb  peto.  But  the  preposi- 
tion M  cnfinrceth  it  more,  which  signifies  against:  as 
Cktro  m  Verrem,  in  Catilinam;  and  so  in  compo- 
sition, to  inveiffh,  is  to  speak  against;  so  it  is  sucn  a 
demand  cml j  wnco^  there  is  a  party  raised  to  demand 
i^jainst,  that  is  an  adversary,  which  must  be  in  a  suit 
in  law;  and  so  it  is  used  in  records  of  law. 

As  Coke  lib.  1.  f.  17.  Porter's  case,  it  was  pleaded 
in  bar,  tiiat  dicta  domina  regina  nunc  ipsos  Johannem 
et  Hcnricum  Porter  petere  seu  occasionare  nan  debet ^ 
ikat  is,  impladtare. 

So  likewise  Coke  1.  1.  f.  27.  case  of  Alton  woods, 
moddicta  domina  regina  nunc  ipsum  proinde  aliqua- 
wr  impttere  seu  occasionare  non  debet. 

So  in  the  book  of  entries  f.  l.lit.  D.  15H.VII.rot2. 
mter  pladta  regis j  et  super  hoc  venit  W.  B.  commo- 
msdms  Matis  W.  loci  illius  ordinariiy  gerensgue 
\noes  tjpmcf  abbatis,  ad  quoscunque  clericos  de  quoli- 
het  cnmme  coram  domino  rege  impetitos  sive  irrita- 
*4Hf  €ahmmiand.    So  much  ex  vi  et  usu  termini. 

Far  reason :  first,  it  ought  to  be  considered,  that  the 
wighment  i^  waste  is  strict  and  severe,  because  the 
maltf  is  great,  treble  damages,  and  the  place  wasted: 
ind  again,  because  the  lessee  must  undertake  for  the 
ictof.rtiuigers:  whereupon  I  infer,  that  the  reason 
irliidibroarirt  this  clause  in  use,  ab  initio,  was  caution 
o  cave,  andto  fireemen  firom  the  extremity  of  thepe^ 
laltf ,  and  not  any  intention  to  countermand  the  pro- 


Add  to  this  that  the  law  doth  assign  in  most  cases 
ladbfe  remedy,  by  matter  of  suit,  and  msMerinpais; 
br  disseisins,  actions  and  entries;  for  trespasses,action 
■darisnre ;  for  nuisances,  action  and  abatement:  and 
m  Litdeton  doth  instruct  us,  one  of  these  remedies 
Mf  be  relea''''d  without  touching  the  other.  If  the 
reh     e  all  actions,  saith  Littleton,  yet  my 
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entry  remains ;  but  if  I  releitse  all  demands  or  remedies^ 
or  the  like  words  of  a  general  nature,  it  doth  release 
the  right  itself     And  therefore  I  may  be  of  opinion, 
that  if  there  be  a  clause  of  grant  in  my  lease  expressed, 
that  if  my  lessee  or  his  assigns  cut  down  and  take  away 
any  timber-trees,  that  I  and  my  heirs  will  not  charge 
them  by  action,  claim,  seisure,  or  other  interruption, 
either  this  shall  inure  by  way  of  covenant  only,  or  if 
you  take  it  to  inure  by  way  of  absolute  discharge,  it 
amounts  to  a  g^ant  of  property  in  the  trees,  like  as  the 
case  of  31  assis.  I  grant  that  if  I  p^y  jiot  you  lOi.per. 
ii  annum  at  such  feasts,  you  shall  distrain  for  it  in  my 
[  manor  of  Dale,  though  this  sound  executoiy  in  power, 
f.  yet  it  amounts  to  a  present  grant  of  a  rent.  So  as  1  con- 
'   elude  that  the  discharge  of  action  the  law  knows,  grant 
of  the  property  tlie  law  knows,but  this  same  mathema- 
tical power  being  a  power  amounting  to  a  property, 
and  yet  no  property,  and  knit  to  a  state  that  cannot  bear 
it,  the  law  knoweth  not  lerthvn  peiiitus  ignoramus. 

For  the  authorities,  they  are  of  three  kinds,  two  by 
inference,  and  the  third  direct. 

The  first  I  do  collect  upon  the  books  of  42  Edw.  III. 
f.  23,  and  24,  by  the  difference  taken  by  Mowbray, 
and  agreed  by  the  court,  that  the  law  doth  intend  the 
clause  of  disimpeachment  of  waste  to  be  a  diseharse 
special,  and  not  general  or  absolute;  for  there ftc 
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with,  doth  diis  amount,  that  he  shall  for  the  making 
of  his  own  profit  disinherit  the  lessor  ?  Nego  conse^ 
quentiam;  so  that  still  the  law  allows  not  of  the  ge- 
nera! discharge,  but  of  the  special  that  goeth  to  the 
action. 

The  second  authority  by  inference  is  out  of  9  H.  VI.  9H.6.f.35. 
^  foL  35.  Fitzh.  tit.  waste  39.  and  32  H.  VIII.  Dyer.  f.  V^^. 
47.  where  the  learning  is  taken,  that  notwithstanding  ^  "•  J- 
this  clause  be  inserted  into  a  lease,  yet  a  man  may  re-  ^^''  ' 
senre  unto  himself  remedy  by  entry  :  but  say  I,  if  this 
clause  should  have  that  sense,  which  they  on  the  other 
side  would  give  it,  namely,  that  it  should  amount  to 
an  absolute  privilege  and  power  of  disposing,  then 
were  the  proviso  flat  repugnant,  all  one  as  if  it  were 
absque  mpetitione  vasti,  proviso  quod  iwn  faciei  vas- 
turn;  which  are  contradictories:  and  note  well  that 
ID  the  book  of  9  H.  VI.  the  proviso  is  quod  non  faciat 
vastum  voluntarium  in  domious ;  whicn  indeed  doth 
but  abridge  in  one  kind,  and  therefore  may  stand 
without  repugnancy :  but  in  the  latter  book  it  is  ge- 
neral, that  is  to  say  absque  impetitione  vasti^  et  si  con- 
tigerit  ipsum  facere  vastum  tunc  licebit  reintrare. 
And  there  Shelley  making  the  objection,  that  the 
conditioD  was  repugnant,  it  is  salved  thus,  sed  aliqui 
tetmtnmt  that  this  word  impetitiofie  vasti  is  to  be  un- 
derstood that  he  shall  not  be  impleaded  by  waste,  or 
pvinished  by  action ;  and  so  indeed  it  ought :  those 
aliaui  recte  tenuerunt. 

For  the  authorities  direct,  they  are  two,  the  one  27  t7  h.  6. 
H.  VI.Fitih.  tit.  waste  8.  where  a  lease  was  made^jj^^ 
without  impeachment  of  waste,  and  a  stranger  com- 
mitted waste,  and  the  rule  is,  that  the  lessee  shall 
recover  in  trespass  only  for  the  crop  of  the  tree,  and 
Bot'for  the  body  of  the  tree.  It  is  true  it  comes  by 
m  du^ur,  but  it  is  now  a  legitur :  and  query  there  is, 
and  reason,  or  else  this  long  speech  were  time  ill 
^>ent 

And  thelast  authority  is  the  case  of  SirMoyle  Finch 
nnd  his  mother,  referred  to  my  lord  Wrey  and  Sir  Ro- 

SManwood,  resolved  upon  conference  with  other  of 
jadges  vouched  by  Wrey  in  Herlafckenden's  case, 
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and  reported  to  my  lord  Chief  Justice  here  preaent, 
as  a  resolution  of  law,  being  our  very  case. 

And  for  the  cases  to  the  contrary,  I  know  not  one 
in  all  the  law  direct :  they  press  the  statute  of  Marie- 
bridge,  which  hath  an  exception  in  the  prohibition, 
^firmarii  turn  faaent  vastum,  S^c.  nisi  specialem  imk 
habuerint  conceasionan  per  scriptum  conventionis, 
mentionem  faciens,  quod  hoc  facere  possitU.  This 
presseth  not  the  question ;  for  no  man  doubteth,  but  it 
will  excuse  in  an  action  of  waste ;  and  again,  msi  ha* 
beant  specialem  coticessionem  may  be  meant  of  an  ab- 
solute grant  of  the  trees  themselves  ;  ^d  otherwise 
the  clause  absque  impetitione  vasti  taketh  away  the 
force  of  the  statute,  and  looseth  what  the  statnte  bind- 
eth ;  but  it  toucheth  not  the  property  at  common  law. 

For  Littleton's  case  in  his  title  Of  conditions,  when 
it  is  said,  that  if  a  feo£fment  in  fee  be  made  upon  con- 
dition, that  the  feoffee  shall  infeoff  the  husband  and 
wife,  and  the  heirs  of  their  two  bodies  ;  and  thattite 
husband  die.  that  now  the  feoffee  ought  to  make  a 
lease  without  impeachment  of  waste  to  the  wife,  the 
remainder  to  the  right  heirs  of  the  body  of  her  husbanii 
and  her  begotten  ;  w  hereby  it  would  be  inferred,  that 
such  a  lessee  should  have  equal  privilege  with  tenant 
in  tail  i  the  answer  appears  in  Littleton's  own  words, 
which  is,  that  the  feoffee  ought  to  go  as  near  the  con- 
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lease,  could  fell  the  trees  ?  and  held  by  Weston  and 
Brown  that  he  conld  not:  which  proves  plainly  for 
us  that  he  had  no  property  by  that  clause  in  the  tree ; 
though  it  is  true  that  in  that  case  the  exception  of  the 
trees  tumeth  the  case,  and  so  in  effect  it  proveth  nei- 
ther way. 

For  me  practice,  if  it  were  so  ancient  and  common,  Pncdoe. 
as  is  conceived;  yet  since  the  authorities  have  not 
approved,  but  condemned  it,  it  is  no  better  than  a  po- 
pular error :  it  is  but  pedum  visa  est  via,  not  recta  visa 
est  via.  But  I  conceive  it  to  be  neither  ancient  nor 
common.  It  is  true  I  find  it  first  in  19  E.  II.  I  mean 
suck  a  clause,  but  it  is  one  thing  to  say  that  the  clause 
is  ancientj  and  it  is  another  thing  to  say,  that  this 
exposition,  which  they  would  now  introduce,  is  an- 
eient  And  therefore  you  must  note  that  a  practice 
doth  then  expound  the  law,  when  the  act  which  is  prac* 
tised,  were  merely  tortious  or  void,  if  the  law  should 
not  approve  it :  but  that  is  not  the  case  here,  for  we 
agree  the  clause  to  be  lawful;  nay,  we  say  that  it  is 
m  no  sort  inutile  but  there  is  use  of  it,  to  avoid  this 
were  penalty  of  treble  damages.  But  to  speak 
plainlj,  I  will  tell  you  how  this  clause  came  in  from 
13  of  E.  I.  tiU  about  12  of  E.  IV.  The  state  tail 
though  it  had  the  qualities  of  an  inheritance,  yet  it 
was  wi&out  power  to  alien  ;  but  as  soon  as  that  was 
set  at  liberty,  by  common  recoveries,  then  there  must 
be  found  some  other  advice,  that  a  man  might  be  an 
absolute  owner  of  the  land  for  the  time,  and  yet  not 
enabled  to  alien,  and  for  that  purpose  was  this  clause 
found  out :  for  you  shall  not  find  in  one  amongst  a 
hundred,  that  farmers  had  it  in  their  leases ;  but 
those  that  were  once  owners  of  the  inheritance,  and 
had  put  it  over  to  their  sons  or  next  heirs,  reserved 
such  a  beneficial  state  to  themselves.  And  therefore 
die  truth  is,  that  the  flood  of  this  usage  came  in  with 
perpetuities,  save  that  the  perpetuity  was  to  make  an 
inheritance  like  a  stem  for  life,  and  this  was  to  make 
m  stem  for  life  like  an  inheritance  ;  both  concurring 
in  diis,  that  they  presume  to  create  phantastical  es- 
tates^ contrary  to  the  ground  of  law. 
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And  therefore  it  is  do  matter  though  it  went  out 
with  the  perpetaities,  as  it  came  id,  to  the  end  that 
mea  that  have  not  the  inheritance  should  not  have 
power  to  abuse  the  inheritance. 

And  for  the  mischief,  and  consideration  of  bojoaa 
puitiaan,  certainly  this  clause  with  this  opposition 
tendeth  but  to  make  houses  ruinous,  and  to  leave  no 
timber  upon  tbe  ground'to  build  them  up  again;  and 
therefore  let  men  in  God's  name^  when  they  establish 
their  states,  and  plant  their  sons  or  kinsmen  in  the 
inheritance  of  some  portions  of  their  lands,  with  re- 
servation of  the  freehold  to  themselves,  use  it,  and 
enjoy  it  in  such  sort,  as  may  tend  ad  isdificatiimemj 
and  not  ad  destrvctionem ;  for  that  is  good  for  poste- 
rity, and  for  the  state  in  general. 

And  for  the  timber  of  Uiis  realm,  it  is  vivtu  theaam- 
nta  regni ;  and  it  is  the  matter  of  our  walls,  walls  not 
only  of  our  houses,  but  of  our  island  :  so  as  it  is  a 
general  disinherison  to  the  kingdom  to  favour  dnt 
exposition,  which  tends  to  the  decay  of  it,  being  so 
great  already;  and  to  favour  waste  when  the  times 
memselves  are  set  upon  waste  and  spoil.  Thereibfe 
since  the  reason  and  authorities  of  law,  and  the 
policy  of  estate  do  meet,  and  that  those  that  have,  or 
shall  have  such  conveyances,  may  enjoy  the  benefit 
of  that  clause  to  protect  them  in  a  moderate  manner, 


TUE 

ARGUMENT 
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LOW'S   CASE   OF  TENURES 

IN  THE  king's  bench. 


E  manor  of  Alderwasley,  parcel  of  the  dutchy, 
I  lying  oat  of  the  coun^  psJatine,  was,  before  the 
cny  came  to  the  crown,  held  of  the  king  by 
?ht'8  senrice  m  capUe.  The  land  in  question  was 
1  of  the  said  manor  in  socage.  The  dutchy  and 
manor  parcel  thereof  descended  to  king  Henry 
King  Henry  VHI.  by  letters  patent  the  19th  of 
neign,  granted  this  manor  to  Anthony  Low,  grand- 
er of  the  ward,  and  then  tenant  of  the  land  in  ques- 
ly  reseiving  26/.  10^.  rent  and  fealty,  tantum  pro 
dbus  $avUiUj  ai^d  this  patent  is  under  the  dutcny- 
I  only.  The  question  is  how  this  tenancy  is  held, 
sther  m  capitCy  or  in  socage. 
lie  case  resteth  upon  a  point,  unto  which  all  the 
itions  arising  are  to  be  reduced. 
Iicf  first  is,  whether  this  tenancy,  being  by  the 
it  of  the  king  of  the  manor  to  the  tenant  grown 
in  unity  of  possession  with  the  manor,  be  held  as 
manor  is  held,  which  is  expressed  in  the  patent 
le  in  socage. 

'he  second,  whether  the  manor  itself  be  held  in 
tge  according  to  the  last  reservation ;  or  in  capite 
revivor  of  the  ancient  seigniory,  which  was  in 
ie  before  the  dutchy  came  to  the  crown. 
lerefore  my  first  proposition  is,  that  this  tenancy, 
ch  without  all  colour  is  no  parcel  of  the  manor, 
aot  be  comprehended  within  the  tenure  reserved 
n  the  manor,  but  that  the  law  createth  a  several 
[distinct  tenure  thereupon,  and  that,  not  guided 
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according  to  the  express  tenure  of  the  manor,  but 
merely  secundum  noniiam  icgis,  by  the  intendment 
and  rule  of  law,  which  must  be  a  tenure  by  knight's 
service  in  capiie. 

And  my  second  proposition  is,  that  admitting  that 
the  tenure  of  the  tenancy  should  ensue  the  tenure  of 
the  manor;  yet  nevertheless  the  manor  itself,  which 
was  first  held  of  tlie  crown  //(  capite,  the  tenure  sus- 
pended by  the  conquest  of  the  dutchy  to  the  crown, 
being  now  conveyed   out  of  the  crown   under  the 
dutchy-seal  only,  which  hath  no  power  to  (ouch  or 
carry  any  interest  whereof  the  king  was  vested   in 
right  of  the  crown,  is  now  so  severed  and  disjoined 
from  the  ancient  seigniory,  which  wa.i  in  capitCy  as  the 
same  ancient  seigniory  is  revived,  and  so  the  new  re- 
servation void ;  because  the  manor  cannot  be  charged 
with  two  tenures. 
Tht  lingS       This  case  concerneth  one  of  the  greatest  and  fairest 
tik"  m'-jr/^  flowers  of  the  crown,  which  is  the  king's  tenures,  and 
(luiibyaie-  that  in  their  creation ;  which  is  more  than  their  pre- 
fsw.iraii'bj  servation  :  for  if  the  rules  and  maxims  of  law  in  the 
man.vjup-    first  raising  of  tenures  in  a/pHehe  weakened,  this  nips 
caneoai-'  '  the  flowcr  in  the  bud,  and  may  do  more  hurt  by  a  re- 
meiiu.        solution  in  law,  than  the  losses,  which  the  king's  te- 
nures do  daily  receive  by  oblivion  or  suppression,  or 
the  neglect  of  ofticers,  or  the  iniquity  of  jurors,  or 
other  like  blasts,  whereby  they  are  continually  shaken: 
and  therefore  it  belioveth  us  of  the  kings  council  to 
have  a  special  care  of  this  case,  as  much  as  in  us  is, 
to  give  satisfaction  to  the  court.     Therefore  before  1 
come  to  argue  these  two  points  particularly,  I  will 
speak  something  of  the  favour  oflaw  towards  tenures 
in  atfiite,  as  that  which  will  give  force  and  edge  to 
all  that  I  shall  speak  afterwards. 
^C  k!n'>-"       "^^^  constitution  of  this  kingdom  appeareth  to  be 
dmnof       a  free  monarchy  in  nothing  better  than  in  this;  that 
d.afe''t'i''bv  ^  there  is  no  land  of  the  subject  that  is  charged  to  the 
way  c.f  wi-  crown  by  way  of  tribute,  or  tax,  or  tillage,  except  it 
niiLi'iid      be  set  by  parliament:  so  on  the  other  side  there  is  do 
chaiged  bj  land  of  the  subject,  but  is  charged  to  tl  e  crown  by 
wtiun."       tenure,  mediate  or  immediate,  and  that  by  the  groundi 
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of  the  commoD  law.  This  is  the  excellent  temper 
and  commixture  of  this  estate,  bearing  marks  of  the 
sovereignty  of  the  king,  and  of  the  freedom  of  the 
subject  from  tax,  whose  possessions  are  feodalia^  not 
tributaria. 

Tenures,  according  to  the  most  general  division, 
are  of  two  natures,  the  one  containing  matter  of  pro* 
tection,  and  the  other  matter  of  profit :  that  of  protec- 
tion is  likewise  double,  divine  protection  and  military. 
The  divine  protection  is  chiefly  procured  by  the  pray- 
ers of  holy  and  devout  men;  and  great  pity  it  is,  that 
it  was  depraved  and  corrupted  wim  superstition.  This 
begot  the  tenure  in  frankalmoigne,  which  though  in 
barden  it  is  less  than  in  socage,  yet  in  virtue  it  is  more 
than  knight  8  service.  For  we  read  how,  during  the 
while  Moses  in  the  mount  held  up  his  hands,  the  He- 
biews  prevailed  in  battle;  as  well  as  when  Elias 
prayed,  rain  came  after  drought,  which  made  the 
(dough  m ;  so  that  I  hold  the  tenure  in  frankalmoigne 
m  iSiM  mH  institution  indifferent  to  knight's  service 
and  socage.  Setting  apart  this  tenure,  there  remain 
llie  odier  two,  that  of  knight^  service,  and  that  of 
socage;  the  one  tending  chiefly  to  defence  and  protec- 
tion, the  other  to  profit  and  maintenance  of  life.  They 
are  all  three  comprehended  in  the  ancient  verse,  Tu 
MOKptr  ara^  tu  protege,  tuque  labora.  But  between 
these  two  services,  knight's  service  and  socage,  the  law 
of  En^and  makes  a  great  difference :  for  this  kingdom, 
my  lords,  is  a  state  neither  effeminate,  nor  merchant- 
like;  bot  the  laws  give  the  honour  unto  arms  and  mili- 
tary service,  like  the  laws  of  a  nation,  before  whom  Ju- 
lius </8B8ar  tamed  his  back,  as  their  own  prophet  says ; 
Territa  auasitis  ostendit  terga  Britannis.  And 
Aer^re  nowsoever  men,  upon  husband-like  consider- 
ations of  profit,  esteem  of  socage  tenures ;  yet  the  law, 
Aat  looketh  to  the  greatness  of  the  kingdom,  and  pro- 
ceededi  upr**  considerations  of  estate,  giveth  the  pre- 
caunence     together  to  knight's  service. 

We  see  t  t  the  ward,  who  is  ward  for  knight's  ser- 
ums land,  ifl  counted  in  law  disparaged,  if  he  be  ten- 
dorei  a  n  mage  of  the  burghers  parentage :  and  we 
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Bee  that  the  knights*  fees  were  by  the  ancient  laws  the 
materials  of  the  iiobili^ :  for  that  it  appears  hy  dirers 
records  how  many  knights'  fees  should  by  computatioii 

§o  to  a  barony,  and  so  to  an  earldom.  Nay,  we  see 
lat  in  the  very  summons  of  parliament,  the  knigfats 
of  the  shire  are  required  to  be  chosen  milita  giadio 
dttcti;  so  as  the  very  call  though  it  were  to  council 
bears  a  mark  of  aims  and  habiliments  of  war.  To 
conclude,  the  whole  composition  of  this  warlike  na- 
tion, and  the  favours  of  law,  tend  to  the  advancem^it 
of  military  virtue  and  service. 

But  now  farther,  amongst  the  tenures  by  knight's 
service,  that  of  the  king  in  captte  is  the  most  high 
and  worthy :  and  the  reason  is  double ;  partly  because 
it  is  held  of  the  king's  crown  and  person  j  and  par^ 
because  the  law  createth  such  a  privity  between  the 
line  of  the  crown  and  the  inheritors  of  such  tenancies, 
as  there  cannot  be  an  alienation  without  the  kinv's 
licence,  the  penalty  of  which  alienation  was  by  the 
common  law  the  forfeiture  of  the  state  itself,  andby 
the  statute  of  E.  III.  is  reduced  to  fine  and  seisore. 
And  although  this  also  has  been  unworthily  termed 
by  the  vulgar,  not  captte,  captivity  and  thraldom ;  yet 
thatwjiich  they  count  bondage,  the  law  couutetli  ho- 
nour, like  to  the  case  of  tenants  in  tail  of  the  king's 
advancement,  which  is  a  gfreat  restraint  by  the  statute 
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The  course  therefore  that  I  will  hold  in  the  proof  of 
the  first  main  point,  shall  be  this.  First,  I  will  shew, 
maintain,  and  fortify  my  former  grounds,  that  wheiB- 
soever  the  law  createth  the  tenure  of  the  king,  the 
law  hath  no  variety,  but  always  raiseth  a  tenure  in 
capite. 

Secondly,  that  in  the  case  present,  there  is  not  any 
such  tenure  expressed,  as  can  take  place,  and  exclude 
the  tenure  in  law,  but  that  there  is  as  it  were  a  lapse 
to  the  law. 

And  lasdy,  I  will  shew  in  what  cases  the  former 
general  rule  receiveth  some  sheW  of  exception;  and 
will  shew  the  difference  between  them  and  our  case ; 
wherein  I  shall  include  an  answer  to  all  that  hath  been 
said  on  the  other  side. 

For  my  first  proposition  I  will  divide  into  four 
branches  u  first,  I  say,  where  there  is  no  tenure  re- 
served, the  law  createth  a  tenure  in  capite  ;  secondly, 
where  the  tenure  is  uncertain ;  thirdly,  where  the  te- 
nure reserved  is  impossible  or  repugnant  to  law ;  and 
lastly,  where  a  tenure  once  created  is  afterwards  ex- 
tinct. 

For  the  first,  if  the  king  give  lands  and  say  nothing  p<r  Friaot 
of  the  tenure;  this  is  a  tenure  in  capite;  nay,  if  the  j'-^'^^^- 
king  give  whiteacre,  and  blackacre,  and  reserves  a  r!  f!  3.  b. 
tenure  only  of  whiteacre,  and  that  a  tenure  expressed 
to  be  in  socage ;  yet  you  shall  not  for  fellowship  sake, 
because  they  are  in  one  patent,  intend  the  like  tenure 
of  .blackacre;  but  that  shall  be  held  in  capite. 

So  if  the  king  grant  land,  held  as  of  a  manor,  with 
warranty,  and  a  special  clause  of  recompense,  and  the 
tenant  be  impleaded,  and  recover  in  value,  this  land 
shall  be  held  in  capite^  and  not  of  the  manor. 

So  if  the  king  exchange  the  manor  of  Dale  for  the 
manor  of  Sale,  which  is  held  in  socage,  although  it  be 
bj  the  word  excambium ;  yet  that  goeth  to  equa- 
lly of  the  state, -If ot  of  the  tenure,  and  the  manor  of 
Dale,  if  no  tenure  be  expressed,  shall  be  held  in  ca- 
pite.   So  much  for  silence  of  tenure. 

For  the  second  branch,  which  is  incertainty  of  te- 
nure; first,  where  an  igfioramus  is  found  by  office, 
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titb  by  the  conuMni  Irw  ia  a  tenure  in  capUe,  iriiich 
is  most  for  the  king's  benefit;  and  the  presump- 
tion of  the  law  is  so  strong,  that  it  amounts  to  a  direct 

5  MiT.       finding  or  affirmative,  and  the  party  shall  have  a  nega- 

^T^'n*    ^VB  ^^  traverse,  which  is  somewhat  strange  to  a  thing 

sot    ^'  indefinite. 

So  if  in  ancient  time,  one  held  of  the  king,  as  of  a 
manor  by  knight's  service,  and  the  land  retam  to  ^ 
king  by  attainder,  and  then  the  king  granteth  it  tatent 
per  Julclitateiii   tantunt,  and  it  returneth  the  second 

*"•*"'•  time  to  the  king,  and  the  king  granteth  it  per  servi- 
tia  antchac  consueta  ;  now  because  of  the  incertainty 
neither  service  shall  take  place,  and  the  tenure  shall 
be  in  capile,  as  was  the  opinion  of  you,  my  lord  chief 
justice,  where  you  were  commissioner  to  find  an  office  ' 
after  Austin's  death. 

So  if  the  king  grant  land  tenoid'  de  ?natierio  de 
Eastgrteiavich  vel  de  konore  dc  Hainplon;  this  ia  void 
for  the  non-certainty,  and  shall  he  held  of  the  kingm 
capite. 

33H.fi.f.7.  For  the  third  branch,  if  the  king  limit  land  to  be 
discharged  of  tenure,  as  absque  aliqito  inde  reddendo, 
this  is  a  tenure  in  capite ;  and  yet  if  one  should  go  to  the 
next,  ad  prcvimunh  it  should  be  a  socage,  for  the  least 
is  next  to  none  at  all ;  but  you  may  not  take  the  king's 
grant  by  argument;  but  where  they  cannot  take  plue 
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release  in  &ct,  or  bj  unity  of  profession,  which  is  a 
release  or  discharge  in  law. 

And  therefore  let  the  case  be,  that  the  king  re^  ru«  so  h. 
leaseth  to  his  tenant  that  holds  of  him  in  socage  ;  this  ^  ^i^-  ^ 
release  is  good,  and  the  tenant  shall  look  now  in  ca- 
pitCy  for  the  former  tenure  being  discharged,  the  tenure 
in  law  ariseth. 

So  the  case,  which  is  in  1  £.  III.  a  fine  is  levied  to  i  £-  s.  f.4. 
J.  S.  in  tail,  the  remainder  ouster  to  the  king,  the  ^°*  '^^*' 
state,  tail  shall  be  held  in  capitCy  and  the  first  tenancy, 
if  it  were  in  socage,  by  the  unity  of  the  tenancy, 
shall  be  discharged,  and  a  new  raised  thereupon:  and 
therefore  the  opinion,  or  rather  the  query  in  Dyer 
no  law. 

Thus  much  for  my  major  proposition ;  now  for  the  4et  5  p.  m. 
minor,  or  the  assumption,  it  is  this :  first,  that  the  land 
in  question  is  discharged  of  tenure  by  the  purchase 
of  the  manor ;  then  that  the  reservation  of  the  service 
upon  the  manor  cannot  possibly  inure  to  the  tenancy ; 
and  then  if  a  corruption  be  of  the  first  tenure,  and  no 
generation  of  the  new ;  then  cometh  in  the  tenure,  per 
normam  le^gfu,  which  is  in  capite. 

And  the  course  of  my  proof  shall  be  ab  enumera- 
tione  partmm^  which  is  one  of  the  clearest  and  most 
forcible  kinds  of  argument. 

If  this  parcel  of  land  be  held  fealty  and  rent 
tantumj  eimer  it  is  the  old  fealty  before  the  purchase 
of  the  manor,  or  it  is  the  new  fealty  reserved  and  ex- 
pressed upon  the  grant  of  the  manor ;  or  it  is  a  new 
fealty  raised  by  intendment  of  law  in  conformity  and 
coDgnuty  of  (he  fealty  reserved  upon  the  manor ;  but 
noae  of  these,  ergo^  etc. 

That  it  should  be  the  old  fealty,  is  void  of  sense ; 
for  it  is  not  ad  eosdem  terminos.  The  first  fealty  was 
between  the  tenancy  and  the  manor,  that  tenure  is  by 
&e  unity  extinct.  «  Secondly,  that  was  a  tenure  of  a 
ttioor,  tills  is  a  tenure  in  gross.  Thirdly,  the  rent  of 
26il  10*.  must  needs  be  new,  and  will  you  have  a  new 
teak  widi  an  old  fealty?  These  things  are  portenta  in 
i^;  nay  I  demand,  if  the  tenure  of  the  tenancy, 
IWs  tenure,  had  been  by  knight's  service,  would 
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you.haresaidthat  bad  remained?     No,  but  diat  it 

was  altered  by  the  new  reservation ;  ergo,  no  colour 
of  the  old  feuty. 

That  it  cannot  be  the  new  fealty  is  also  manifeat ; 
for  the  new  reservation  is  upon  the  manor,  and  thiB  is 
no  part  of  the  manor  :  for  if  it  had  escheated  to  the 
king;  in  an  ordinary  escheat,  or  come  to  him  vipon  n 
mortmain,  in  these  cases  it  liad  come  in  lieu  of  the 
seigniory,  and  been  parcelof  the  manor,  and  so  withio 
the  reservation,  but  clearly  not  upoh  a  purchase  in 
fact. 

Again,  the  reservation  cannot  inure,  but  upon  that 
which  is  granted :  and  this  tenancy  was  never  granted 
but  was  in  the  tenant  before ;  and  therefore  no  colour 
it  should  come  under  the  reservation.  But  if  it  be 
said,  that  nevertheless  the  seigniory  of  that  tenancy 
was  parcel  of  that  manor,  and  is  also  granted  ;  and 
although  it  be  extinct  In  substance,  yet  it  may  be  in 
esse  as  to  the  king's  service  :  this  deservetb  answer, 
J  for  this  assertion  may  be  colourably  inferred  out  of 
Carr's  case. 

King  Edw,  VI.  grants  a  manor,  rendering  94/.  rent 
in  fee  farm  tenendum  de  Eastgreenwick  in  socage ;  and 
after.  Queen  Mary  granteth  these  rents  amongst  their 
things  tenendum  in  capite,  and  the  grantee  released  to 
the  heir  of  the  tenant;  yet  the  rent  shall  be  w  csse,is 
1  tbi " 
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cases  the  first  reserv^ation  was  of  a  thing  in  esse,  at  the 
time  of  the  reservation;  and  then  there  is  no  reason 
the  act  subsequent  of  the  king's  tenant  should  preju- 
dice the  king's  interest  once  vested  and  settled :  but 
here  the  reservation  was  never  good,  because  it  is  out 
of  a  thing  extinct  in  the  instant. 

But  die  plain  reason  which  tumeth  Carrs  case 
mainlj  for  us,  is ;  for  that  where  the  tenure  is  of  a 
rent  or  seg^niory,  which  is  afterwards  drowned  or  ex- 
tinct in  the  land ;  yet  the  law  judgeth  the  same  rent 
or  segniory  to  be  in  esse^  as  to  support  the  tenure : 
but  of  what  ?  Only  of  the  said  rent  or  seigniory,  and 
never  of  the  land  itself;  for  the  land  shall  be  held  by 
the  same  tenure  it  was  before.  And  so  is  the  rule  of 
Carr's  case,  where  it  is  adjudged,  that  though  the 
rent  be  held  m  capite,  yet  the  land  was  nevertheless 
ieviseahle  for  the  whole,  as  no  ways  charged  with 
diat  tenure. 

Why  tiien,  in  our  case,  let  the  fealty  be  reserved  out 
df  the  seigniory  extinct,  yet  that  toucheth  not  at  all 
die  land  :  and  then  of  necessity  the  land  must  be  also 
held ;  and  therefore  you  must  seek  out  a  new  tenure 
for  the  land,  and  that  must  be  in  capite. 

And  let  this  be  noted  once  for  all,  that  our  case  is 
not  like  the  conunon  cases  of  a  menalty  extinct,  where 
the  tenant  shall  hold  of  the  lord,  as  the  mean  held 
before ;  as  where  the  menalty  is  granted  to  the  tenant, 
Mr  where  the  tenancy  is  granted  to  the  mean,  or  where 
die  men^ty  descendeth  to  the  tenant,  or  where  the 
meiiaUy  ia  fiorejudged^  In  all  these  cases  the  tenancy, 
[  granty  is  held  as  the  menalty  was  held  before,  and  the 
liffisrence  ia  because  there  was  an  old  seigniory  in  be- 
iagy  which  remaineth  untouched  and  unaltered,  save 
diat  it  IB  draiwn  a  degree  nearer  to  the  land,  so  as 
diere  is  no  question  in  the  world  of  a  new  tenure ; 
bat  in  our  case  there  was  no  lord  paramount,'  for  the 
itself  was  in  the  crown,  and  not  held  at  all, 
no  seigniory  of  the  manor  in  esse;  so  as  the  ques- 
i  is  wholly  upon  the  creation  of  a  new  seigniory, 
aiid not  upon  the  continuance  of  an  old. 

For  the  third  course,  that  the  law  should  create  a 
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new  distinct  tenure  by  fealty  of  this  parcel,  guided  by 
the  express  tenure  upon  the  manor ;  it  is  theprob&bkvt 
course  of  the  three :  but  yet  if  the  former  authoritiei, 
I  have  alleged,  be  well  understood  and  marked,  thcj 
shew  the  law  plainly,  that  it  cannot  be;  foryouidbJl 
ever  take  the  king's  grant  ad  idem  and  not  ad  mmk, 
or  ad  proximum:  no  more  than  in  Hie  case  of  tiie 
absque  aliguo  reddetido,  or  as  free  as  the  crown  ;  who 
would  not  say  that  in  those  cases  it  should  amount  to 
a  socage  tenure?  for  minimum  est  nihilo  prommim: 
and  yet  they  are  tenures  by  knight's  Bervicc  m  capitt. 
So  if  the  king  by  one  patent  pass  two  acres,  and  a 
fealty  reser\'ed  but  upon  the  one  of  them,  you  shall 
not  resort  to  this  ut  espressum  servitium  regat,  vel  de- 
claret  taciturn.  No  more  shall  you  in  your  case  imply 
that  the  express  tenure  reserved  upon  the  manor  shall 
govern,  or  declare  the  tenure  of  the  tenancy,  or  cod- 
tro!  the  intendment  of  the  law  concerning  the  same. 

Now  will  I  answer  the  cases,  which  give  some  sha- 
dow on  the  contrary  side,  and  shew  they  have  their 
particular  reasons,  and  do  not  impugn  our  case. 

First,  if  the  king  have  land  by  attainder  of  treason, 
and  grant  the  land  to  be  held  of  himself,  and  of  othet 
lords,  this  is  no  new  tenure ^er  tiormam  leg-is  commu- 
?iis ;  but  the  old  tenure  per  tiormam  statuti,  which 
taketh  away  the  intendment  of  the  common  law;  foi 
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The  oMe  of  the  fmakttlmoii^e^  I  mean  Ike  ctse  Thu  it  o 
where  the  kmggniits  lands  of  &e  Tenors  lo  J.  fi.  ^'''^' 
to  hold  m  tlie  l^mplers  did,  whick  cftnuot  be  frank-*  °^*^^' 

akdoigaa;  eodjrethathbeenfuledtobetiotMatebjr 
knigM*  eerriee  M  capite^  but  obIjt  a  soci^e  tenure,  m  Wood's 
emSf  wmmmnd  ;  for  that  the  firankalnoigMe  is  be*  i 
jpflCMT  of  a  tenure  in  80ci^  widi  aprinlege,  ao  ^ 
priril^pe  ceaseth,  and  the  tenure  rtnanis^ 

To  eosehida  tberefinre,  lamniqpmyaigmBgntsthMu 
Mf  najet  n^  where  talmnus  legis  dodb  write  the 
tniure,  h  ia  hnkh^B  eerriee  m  Gupifr.  My  minoria, 
Aia  temiBa  is  kft  to  the  law;  ergo  this  tMMire  b  i^ 


For  tibaaeeond  pointy  I  will  ftrst  speak  of  cl  aoeord- 
to  die  mlea  of  the  coaumm  hrw,  and  tken  npod 
afattttea  of  Ae  dolehy. 

FSaatl  do  grant,  mat  where  a  aeigniotj  and  sta« 
nattqfi  or  «  reot  and  huad^  or  trees  and  land,  or  the  Hke 
priaMtivo  and  secondary  interest  are  conjoined  in  one 
pcason,  yen  though  it  be  in  autredroit ;  yet  if  it  be  of 
tika  psmutstble  estate^  they  are  so  extinct,  as  by  aot 
iaihnr&ey  mqr  berevired,  hot  by  orant  Ihey  eaanot 

For  if  a  man  harease^niory  inhis  own  right,  and 
the  land  deaeend  to  his  wtfe,  and  his  wife  dieth  with- 
oot  larae*  the  seigniory  is  revived;  bnt  if  he  will  make 
n  feoAnent  m  fee,  saving  his  rent,  be  cannot  do  it. 
But  these  is  a  great  difference,  and  let  it  be  well  ob«- 
aervad»  betweoi  auire  capaeUie  and  autre  dr&it ;  for 
in  case  ^  autre  oapaeitie  tiie  interests  sere  oontigua  and 
not  cenfiaiia,  conjoined,  but  not  confounded.  And 
IheaefeMtfthe  master  of  an  hospital  havie  a  seigaifeiy, 
and  thenH^riMr  and  commonalty  of  St  Albans  havis  a 
ienoBcy,  mid  the  master  of  die  hospstai  be  maie 
naayor,  and  the  mayor  grant  awsy  the  teaancy  under 
An  nsal  of  the  mayor  and  commonalty,  die  seignioiy 
nf  lie  hospital  is  revived* 

fio  between  aataral  capacity  and  polstie,  if  a  man 

wtt  aaainiory  to  him  andhi8heini,saiidabisho|rlB 
tenant,  and  the  lord  is  made  biahopr  <tx^  the  bimop 
haini  -Oie  statete  grants  away  t&e  knd  «nder  the 
ehsjptetVnsaJ,  iheaeigadory  is  vevived. 
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The  sune  reascm  is  between  the  capacity  of  die 
crown  and  the  capacity  of  the  dutchy,  which  is  in  fte' 
king's  natural  capacity,  though  illustrated  with  swne 
prinleges  of  the  crown;  if  the  king  have  the  seip- 
nioryintherightof  his  crown,  and  the  tenancy  in  Ue 
right  of  the  dutchy,  as  our  case  is,  and  make  a  fe(^ 
ment  of  the  tenancy,  the  tenure  must  be  reviTed ;  and 
this  is  by  the  ground  of  Uie  common  law.  But  tbe. 
case  is  the  more  strong  by  reason  of  the  statute  of  1 
H.  IV.  3  H.  V.  and  I  H.  VII.  of  the  dutchy,  by 
which  the  dutchy-seal  is  enabled  to  pass  lands  of  the 
dutchy,  but  no  ways  to  touch  the  crown:  and  whether 
the  king  be  in  actual  possession  of  the  thing  Uiat 
should  pass,  or  have  only  a  right,  or  a  condition,  or  a 
thing  in  suspense,  as  our  case  is,  all  isone;  forthatseal 
will  not  extinguish  so  much  aa  a  spark  of  that  which 
is  in  the  right  of  the  crown ;  and  so  a  plain  revivor. 

And  if  it  be  said  thatamischiefwUl  follow;  format 
B^wn  every  dutchy  patent  men  shall  not  know  how  to 
holdjbecausemenmuatgohack  to  the  ancient  tenure, 
and  not  rest  in  the  tenure  limited:  for  this  mischief 
there  grows  an  easy  ronedy,  which  likewise  is  now  in 
use,  which  is  to  take  both  seals,  and  then  all  is  safe. 

Secondly,  as  the  king  cannot  under  the  dutchy-setl 
grant  away  his  ancient  seigniory  in  the  right  of  his 
crown :  so  he  cannot  make  any  new  reservatioo  bv 
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dry's  case:  The  king  had  in  the  right  of  the  dutchy 
nt  issuing  01  t  of  land,  which  was  monastery  land, 
ich  he  had  in  the  right  of  the  crown,  and  granted 
ly  the  land  under  the  great  seal  to  the  bishop ;  and 
nerertheless  the  rent  continued  to  the  dutchy,  and 
ipon  great  and  grave  advice  it  was  in  the  dutchy  de- 
h1  :  so  as  your  lordship  seeth,  whether  you  take 
tenure  of  the  tenancy,  or  the  tenure  of  th^  manor, 
land  must  be  held  in  capite.    And  therefore,  etc. 


CASE 


REVOCATION  OP  USES. 

IN  THE  KING'S  BENCH. 


7%e  Case  ihortfy  put,  without  noma  or  datet  man  tJum 
of  necessity,  is  this. 

Sir  John  Stanhope  conveys  the  manor  of  Burrou^- 
ash  to  his  lady  for  part  ofher  jointure,  and  intending, 
as  is  manifest,  not  to  restrain  himself,  nor  his  son, 
from  disposing  some  proportion  of  thatland  according 
to  their  occasions,  so  as  my  lady  were  at  no  loss  by  the 
exchange,  inserteth  into  the  conveyance  a  power  of 
revocation  and  alteration  in  this  mamier:  provided 
that  it  shall  be  lawful  for  himself  and  his  son  succes- 
sively to  alter  and  make  void  the  uses,  and  to  limit  and  - 
appoint  new  uses,  so  it  exceed  not  the  value  of  20/.  to 
be  computed  after  the  rents  then  answered :  and  dut 
immediately  sifter  such  declaration,  or  making  void, 
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ub,  now  oat  of  lease  formerly  made :  and  that  no  no- 
tice of  this  new  assurance  was  given  before  the  eject- 
ment, hot  cmly  that  Sir  John  Stanhope  had  by  word 
told  his  mother,  that  such  an  assurance  was  made,. 
not  shewing  or  delivering  t^^e  deed. 

Hie  question  is,  Whether  Burrough-ash  be  well 
revoked  ?  Which  question  divides  itself  into 
three  poiilts. 

First,  whedier  the  ita  quod  be  a  void  and  idle 
dause  ?  for  if  so,  then  there  needs  no  new  assurance, 
but  the  revocation  is  absolute  per  se. 

The  next  is,  if  it  be  an  effectual  clause,  whether  it 
be  pursued  or  no  ?  wherein  the  question  will  rest, 
wliether  the  value  of  the  re-assured  lands  shall  be 
only  computed  by  rents  ? 

And  the  third  is,  if  in  other  points  it  should  be  well 
porsoed,  yet  whether  the  revocation  can  work  until  a 
sufficient  notice  of  the  new  assurance? 

And  I  shall  prove  plainly,  that  ita  quod  stands  well 
with  the  power  of  revocation ;  and  if  it  should  fall  to 
the  ground,  it  draws  all  the  rest  of  the  clause  with  it, 
and  makes  the  whole  void,  and  cannot  be  void  alone 
byitsdf. 

I  shall  prove  likewise  that  the  value  must  needs  be 
acooanted  not  a  tale  value,  or  an  arithmetical  value 
by  the  rent,  but  a  true  value  in  quantity  and  quality. 

And  lasdy,  that  a  notice  is  of  necessity,  as  this 


I  wiU  not  deny,  but  it  is  a  great  power  of  wit  to 
make  dear  things  doubtful ;  but  it  is  the  true  use  of 
wit  to  make  doubtful  things  clear,  or  at  least  to  main«> 
tain  things  that  are  clear,  to  be  clear,  as  they  are. 
And  in  that  kind  I  conceive  my  labour  will  be  in  this 
caa^  which  I  hold  to  be  a  case  rather  of  novelty  than 
difficulty,  and  therefore  may  require  argument,  but 
willnot  endure  much  argument :  but  to  speak  plainly 
to  mj  understanding,  as  the  case  hath  no  equity  in  it, 
I  might  say  piety,  so  it  hath  no  great  doubt  in  law. 

First  therefore  tiiis  it  is,  that  I  affirm,  that  the  clause, 
M  tkat,  ita  quod,  containing  the  recompense,  governs 
die  danse  precedent  of  the  power,  and  that  it  makes 
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it  wait  and  expect  otherwise  than  as  by  way  of  in- 
ception, but  the  effect  and  operation  is  siupeBded, 
till  that  part  also  be  performed :  and  if  otherwise, 
then  I  say  plainly,  you  shall  not  construe  by  firacticnB ; 
but  the  whole  clause  an4  power  is  void,  not  in  tanlB, 
but  m  toto.  Of  the  first  of  them  I  will  give  four 
reasons. 

The  first  reasgn  is,  that  the  wisdom  of  the  law 
useth  to  transpose  words  according  to  the  sense,*  and 
not  so  much  to  respect  how  the  words  do  take  place, 
but  how  the  acts,  which  are  guided  by  those  words, 
may  take  place. 

Hill  and  Graunger's  case  comment  171.     A  man 

^"^.'  in  August  makes  a  lease  rendering  10/.  rentyeaily  to 

be  paid  at  the  feasts  of  Annunciationand  MidhaEli&as,' 

these  words  shall  be  inverted  by  law,  as  if  they  Ittd 

been  set  thus,  at  Michaelmas  and  the  AmranciatMn: 

for  else  he  cannot  have  a  rent  yearly ;  for  there  wiU 

be  fourteen  months  to  the  first  year. 

ntrWii-        Pitr^Williams's  case,  2  Jac.  Co.  p.  6.  f.  33.  it  was 

^Tk'c^'  contained  in  an  indenture  of  uses,  that-  Sir  WiUiam 

p.6.  r.39.  Fitz-Williams  should  have  power  to  alter  and  diange, 

revoke,  determine,  and  make  void  the  uses  liauted : 

the  words  are  placed  disorderly;    for  it  is  in  nature 

first  to  determine  the  uses,  and  after  to  change  dwa 

by  limitation  of  new.     But  the  chief  question  being 


f.  ITl. 
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period^  which  is  a  full  and  complete  clause  or  sen- 
tence,  that  it  is  complexus  orationis  circularis:  for  as . 
in  a  ciide  there  is  not  pritis  nor  posterius,  so  in  one 
sentence  you  Ishall  not  respect  the  placing  of  words ; 
but  though  the  words  lie  in  lengthy  yet  the  sense  is 
round,  so  as  prima  erunt  novissima,  ei  novissima  prima. 
For  though  you  cannot  speak  all  at  once  so,  yet  you 
must  construe  and  judge  upon  all  at  once. 

To  apply  this ;  I  say  these  words,  so  tkatj  though 
loco  et  texiu  posterioraj  yet  they  be  potesiaie  et  sensu 
priora:  as  if  they  had  been  penned  thus,  that  it  shall 
be  lawful  for  Sir  Thomas  Stanhope,  so  that  he  assure 
lands,  etc.  to  revoke;  and  what  difference  between, 
so  that  he  assure,  he  may  revoke ;  or,  he  may  revoke, 
so  that  he  assure :  for  you  must  either  make  the  so 
that  to  be  precedent  or  void,  as  I  shall  tell  you  anon. 
And  therefore  the  law  ¥rill  rather  invert  the  words, 
than  pervert  the  sense. 

But  it  will  be  said,  that  in  the  cases  I  put,  it  is  left 
indefinite,  when' the  act  last  limited  shall  be  perform- 
ed; and  so  the  law  may  marshal  it,  as  it  may  stand 
vndi  possibility ;' and  so  if  it  had  been  in  this  case  no 
more  tm^  so  that  Sir  Thomas  or  John  should  assure 
new  lands,  and  no  time  spoken  of,  the  law  might 
have  intended  it  precedent.  But  in  this  case  it  is 
precisdy  put  to  be  at  any  time  within  six  months  af- 
ter the  declaration,  and  therefore  you  cannot  vary  in 
the  times. 

To  this  I  answer,  that  the  new  assurance  must  be 
in  deed  in  time  after  the  instrument  or  deed  of  the 
declaration;  but,  on  the  other  side,  it  must  be  time 
precedent  to  the  operation  of  the  law,  by  determining 
die  uses  thereupon :  so  as  it  is  not  to  be  applied  so  much 
to  the  declaration  itself,  but  to  the  warrant  of  the  de- 
claration. It  shall  be  lawful,  so  that,  etc.  And  this 
will  appear  more  plainly  by  my  second  reason,  to 
which  now  I  come ;  for  as  for  the  cavillation  upon  the 
word  immediately i  I  will  speak  to  it  after. 
•-  My  second  reason  therefore  is  out  of  the  use  and 
■gbification  of  this  conjunction  or  bond  of  speech,  so 
t&t:  for  no  man  will  make  any  great  doubt  of  it,  if 
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the  w«d8  had  been  n,  if  Sir  Thtnnaa  shall  withinaix 
nxnlihs  of  such  decUratioo  convey;  but  that  it  nntit 
have  beeo  intended  preoedent;  yet  if  you  vaA  it 
woU,  ^ese  words  ita  quod  and  si,  howsoever  in  pro- 
priety the  Ua  quod  nmy  seem  subsequent,  and  the  d 
precedent,  yet  they  both  bow  to  the  sense. 
'  ^-      So  we  see  in  4  Edw,  VI.  Colthurst's  case,  a  nus 
^,      leaseth  to  J.  S.  a  house,  «t  ipe  vcUet  habitare^  et  n- 
•  .     pdau  esse;  there  the  word  st  amounts  to  a  condition 
subsequent:  for  he  could  not  be  resident  before  he 
took  the  state ;  and  so  via  versa  may  ita  juod  be  pre- 
cedent, for  else  it  must  be  idle  or  void.    But  I  go 
fiuther,  for  I  say  ita  quod,  though  it  be  good  words 
ofcondition,yet  more  properly  it  is  neither  conditioD, 
precedent,  nor  subsequent,  but  rather  a  qualificBtio^ 
or  form,  or  adherent  to  the  acts,  whereto  it  is  joined; 
and  made  part  of  their  essence,  which  will  mwar 
'    evidently  by  other  cases.  For  allow  it  had  been  mns, 
to  that  the  deed  of  declaration  be  inroiled  within  six 
months*  this  is  ail  one,  as  by  deed  inroiled  widiin  six 
^'■caK,  months,  as  it  is  said  in  Digg's  case,  42  Eliz.  f.  173t 
^t^i.  that  by  deed  indented  to  be  inroiled  is  all  one  wiA 
deed  indented  and  inroiled.     It  is  but  a  taodmjwd' 
ettdtu,  a  description,  and  of  the  same  nature  is  the  itt 
fpMd:  so  if  it  had  been  thus,  it  shall  be  lawfuL{br^ 
Thomas  to  declare,  so  that  the  declaration  be  widiAt 
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tad  qiiafified,  and  restrained,  that  is  to  say,  not  the  one 
without  the  other,  and  they  are  parts  incorporated  into 
the  natim  and  essence  of  the  authority  itself. 

The  third  reason  is  the  justice  of  the  law  in  taking 
words  80^  as  no  material  part  of  the  parties' intent  pe* 
risk :  for,  as  one  saith,  prastat  torquere  verba  quam 
bmunes,  better  wrest  words  out  of  place,  than  my  lady 
Stanliope  ont  €£  her  jointure,  that  was  meant  to  h^. 
And  therefore  it  is  dlegantly  said  in  Fitz-Williams's 
case,  whidi  I  touched  before,  though  words  be  con- 
tradictory, and,  to  use  the  phrase  of  the  book,  pugnani 
ex  (Sametro;  yet  the  law  delighteth  to  make 
as  well  between  words  as  between  parties, 
acnd  w31  feboncile  them  so  as  they  may  stand,  and 
sdihon'icth  a  vmcuum^  as  well  as  nature  abhorreth  it ; 
and  as  naipie  to  avoid  a  vacuum  will  draw  substances 
eantrary  totheirpropriety,  so  will  thelaw  draw  words. 
Thardbfe  aaidi  Litdeton,  if  I  make  a  feoffment  red- 
iastb  rent  to  a  stranger,  this  is  a  condition  to  the  feof- 
fin^Tflliier  than  it  shall  be  void,  which  is  quite  cross; 
k  aenads  a  rent,  it  works  a  condition,  it  is  limited  to  a 
Aiid  pnson,  it  inureth  to  the  feoffor ;  and  yet  the  law 
jjifoiuefli  not  eonditions,  but  to  avoid  a  vacuum. 

60  in  the  case  of  45  E.  III.  a  man  gives  land  in  45  £.5. 
firatikp^marriage,  the  remainder  in  fee.  The  frank-mar- 
riage is  first  put,  and  that  can  be  but  by  tenure  of  the 
donor:  yet  rather  than  the  remainder  should  be  void, 
Aoegk  it  -be  last  placed,  the  frank-marriage  being 
boft^iwhilwe  of  estate  shall  be  destroyed. 

£oa&  H.  Vl.  Tressham's  case :  the  king  granteth  a 
leeidship  iMfere  it  fall :  good,  because  it  cannot  inure 
bf  eoweatt,  end  if  it  should  not  be  good  by  plea,  as 
mt  book  terms  it,  it  were  void ;  so  that,  no^  not  in  the 
hJM^scase,  die  law  will  not  admit  words  to  be  void. 
&  Aeo  the  intent  appears  most  plainly,  that  this 
aet^off  Sir  John  should  oe  actus  geminus,  a  kind  of 
to  lake  back,  and  to  give  back^  and  to  make  an 
and  not  a  resumption ;  and  therefore  upon 
a  eoBoeit  of  repugnancy,  to  take  one  part,  which 
ia  Ibe  priiation  of  my  lady's  jointure,  and  not  the 
odier,  wlmbis  therettitulion  or  compensation,  were 
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a  tbiog  utterly  injurious  in  matter,  and  absmd  in 
construction. 

The  fourth  reason  ts  out  of  the  nature  of  the  convey-' 
ance,  which  is  hy  way  of  use,  and  therefore  oughtto 
be  construed  more  favourahlyaccordioff  to  the  intent, 
and  not  literally  or  strictly  :  for  although  it  be  said  in 
Frene  and  Dillon's  case,  and  in  Fitz-Williams*8  cue, 
that  it  is  safe  so  to  construe  the  statute  of  27  H.  Vlli. 
as  that  uses  may  be  made  subject  to  the  rules  of  the 
common  law,  which  the  professors  of  thelawdo  know, 
and  not  leave  them  to  be  extravagant  and  iiT^;uIar; 
yet  if  the  late  authorities  be, well  marked,  and  w&  rea- 
son of  them,  you  shall  find  this  difference,  dtatTues  in 
point  of  operation  are  reduced  to  a  kind  of  conformi^ 
with  the  rules  of  the  common  law,  but  tiiat  in  pcnnt 
of  exposition  of  words,  they  retain  somewhat  of  their 
.  ancient  nature,  and  are  expounded  morelil>eralIyn>- 
cording  to  the  intent;  for  with  that  part  the  statute  of 
27  doui  not  meddle.  And  therefore  if  the  qneitHa 
be,  whether  abaigain  and  sale  upon  condition  begood 
to  reduce  the  state  back  without  an  entry?  or**!!^ 
ther  if  a  man  make  a  feoffment  in  fee  to  Ae  use  of 
John  a  Style  for  yean,  the  remainder  to  the  Tldtf 
heirs  of  John  a  Downe,  this  remainder  be  good  ornol 
these  cases  will  follow  the  grounds  of  me  comnoB 
law  for  possessions,  in  point  of  operatim;  bat  lO 
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id  therefore  our  case  is  more  strong,  being  by 
of  use,  and  you  may  well  construe  the  latter  part 
ntrol  and  qualify  the  first,  and  to  make  it  attend 
szpect :  nay,  it  is  not  amiss  to  see  the  case  of 
man  41  Eliz.  Coke  p.  5.  f.  84.  where  by  a  custom  4i  eiis. 
5iy  may  expect ;  for  the  case  was,  that  in  the  ^^'  ^ 
\r  of  Portcnester,  the  custom  was,  that  a  feoff- 
of  land  should  not  be  good,  except  it  were  pre- 
d  within  a  year  in  the  court  of  the  manor,  and 
ruled  that  it  was  but  actus  inchoatuSy  till  it  was 
uted ;  now  if  it  be  not  merely  against  reason  of 
that  so  solemn  a  conveyance  as  livery,  which 
s  state,  I  tell  you,  and  will  not  wait,  should  ex- 
afiaather  perfection,  a  fortiori  may  a  conveyance 
e  or  dedfl^tion  of  use  receive  a  consummation  by 
ees^  and  several  acts.  And  thus  much  for  the 
point 

>w  for  the  objection  of  the  word  immediate^  it  is 
ight  and  a  kind  of  sophistry.  They  say  that  the 
a.  are,  that  the  uses  shall  rise  immediately  after 
ieeburation,  and  we  would  have  an  interposition 
I  act  between,  namely,  that  there  should  be  a 
nation  first,  then  a  new  assurance  within  the  six 
tha;  and  lastly,  the  uses  to  rise :  whereunto  the 
rer  is  easy;  for  we  have  shewed  before,  that  the 
intion  and  the  new  assurance  are  in  th^  intent  of 
that  made  the  conveyance,  and  likewise  in  eye  of 
but  as  one  compounded  act  So  as  immediately 
'  the  Adoration  must  be  understood  of  a  perfect 
effectual  declaration,  with  the  adjuncts  and  ac- 
ilenients  expressed. 

>  we  see  in  49  E.  HI.  f.  11.  if  a  man  be  attainted  49  £.  3.  r. 
kxiy,  that  holds  lands  of  a  common  person,  the  ^^' 
shall  have  his  year,  day  and  waste :  but  when  ? 
before  an  office  found :  and  yet  the  words  of  the 
te  of  prcerogativa  regis  are,  rejr  habebit  catalla 
wn,  et  si  ipsi  habent  liberum  tenementum,  statim 
itur^in  manus  dommij  et  rex  habebit  annum, 
et  vastum :  and  here  the  word  statim  is  under- 
1  of  the  effectual  and  lawful  time,  that  is,  after 
e  found. 
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tiLt.1.        Sob2H.  IV.f.  n.itappearsdiatbytkeflWbfe 
"'  of  Acton  Burndl,  if  the  debt  be  acknowledged,  aad 

the  day  past  tint  the  goods  of  the  debtors  ihaU  be  sold 
ttatim,  ia  French  TMoiiUcmint ;  yet  neverthdea  thk 
MtUim  shdl  not  be  understood,  before  Ae  prociMg  of 
law  requisite  passed,  that  is,  the  day  compnwd  uft« 
extent 
tiB.e.t  Soitis8aid27H.Vin.L19.byA«dleytiiechn> 
'  cellor,  that  the  present  tense  shall  be  ttkern  tat  Owfe- 

ture;  a  fortiori,  say  I,  the  immediate  latmi*  taon 
may  be  taken  for  a  distant  foture  teise;  aa  if  i  bfl 
bound  that  my  son  being  of  the  j^e  of  tirenty  one  yeare 
shall  marry  your  daughter,  and  that  he  be  nov  of 
twelve  years  ;  yet  this  shall  be  underetood,  wYten  he 
shall  be  of  the  age  of  twenty  one  years.  And  so  in 
our  case  imTiiedialely  after  the  declaratton  is  intended 
when  all  things  shall  be  performed,  that  are  coupied 
with  the  said  declaration. 

But  in  this  I  doubt  I  labour  too  much  ;  for  no  nao 
will  be  of  opiniou,  that  it  was  intended  that  the  lady 
Stanhope  should  be  six  whole  months  without  either 
the  old  jointure  or  tKe  new  ;  but  that  the  old  should 
expect  until  the  new  were  settled  without  any  interim. 
And  so  I  conclude  this  course  of  atonements,  as  Fiia- 
Williams's  case  calls  it,  whereby  1  have  proved,  t 
all  the  words,  by  a  true  marshalling  of  die  i 
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the  first  part,  and  void  for  the  second  ?  No»  but  it 
shall  be  void  for  both. 

So  if  the  power  of  declaration  of  uses  had  been  thus 
penned,  that  Sir  John  Stanhope  might  by  his  deed 
indented  declare  new  uses,  so  that  the  deed  were  ia- 
roiled  before  the  mayor  of  St.  Albans,  who  hath  no 
power  to  take  inrolments ;  or  so  that  the  deed  were 
made  in  such  sort,  as  might  not  be  made  void  by  par* 
liament :  in  all  these  and  the  like  cases  the  impossibi^* 
lity  of  the  last  part  doth  strike  upwards,  and  infect, 
and  destroy  the  whole  clause.  And  therefore,  that 
all  the  wonls  may  stand,  is  the  first  and  true  course ; 
that  all  the  words  be  void,  is  the  second  and  probable ; 
but  that  the  revoking  part  should  be  good,  and  the 
asiuring  part  void,  hath  neither  truth  nor  probability^ 

Now  come  I  to  the  second  point,  how  this  value 
•should  be  measured,  wherein  methinks  you  are  as  ill  a 
measurer  of  values,  as  you  are  an  expounder  of  words ; 
which  point  I  will  divide,  first  considering  what  the 
law  doth  generally  intend  by  the  word  value ;  and 
secondly  to  see  what  special  words  may  be  in  these 
cbmsssy  either  to  draw  it  to  a  value  of  a  present  arren- 
tatioD,  or  to  understand  it  of  a  just  and  true  value. 

The  word  value  is  a  word  well  known  to  the  law, 
and  therefore  cannot  be,  except  it  be  willingly,  mis- 
imdeniDod.  By  the  common  law  there  is  upon  a 
warraiity  a*  recovery  in  value.  I  put  the  case  thero- 
fere  that  I  make  a,  feoffment  in  fee  with  warranty  of 
the  manor  of  Dale,  being  worth  20/.  per  annum j  and 
tkea  in  lease  for  20s.  The  lease  expires,  for  that  is 
our  ease^  though  I  hold  it  not  needful,  the  question  is, 
whether  upon  an  eviction  there  shall  not  be  recovered 
fiom  me  land  to  the  value  of  20/. 

So  if  a  man  give  land  in  frank-marriage  then  rented 
at  40/.  and  no  more  worth ;  there  descendeth  other 
lands,  let  perhaps  for  a  year  or  two  for  20/.  but  worth 
flO/.  diall  not  the  donee  be  at  liberty  to  put  this  land 
in  hotchpotch  ? 

So  if  two  parceners  be  in  tail,  and  they  make  parti- 
tion of  lands  equal  in  rent,  but  far  unequal  in  value, 
shall  this  bind  their  issues  ?  By  no  means ;  for  there  is 
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no  calendar  so  false  to  judge  of  values  as  the  rent,  be- 
ing sometimes  improved,  sometimes  ancient,  some- 
times where  great  6nes  ha.ye  been  taken,  sometimes 
where  no  fines ;  so  as  in  point  of  recompense  yon 
were  as  good  put  false  weights  into  the  hands  of  the 
law,  as  to  bring  in  this  interpretation  of  value  by  a 
present  arrentation.  But  this  is  not  worth  the  speak- 
ing to  in  general;  that  which  giveth  colour  is  the 
special  words  in  the  clause  of  revocation,  that  the 20/. 
value  should  beaccording  to  therents  then  answered; 
and  therefore  that  there  should  be  a  correspondence 
in  the  computation  likewise  of  the  recompense.  But 
this  is  so  far  from  countenancing  that  exposition,  as, 
well  noted,  it  crossed  it ;  for  opposita  Juxta  m  posita 
magis  elucescunt :  first,  it  may  be  the  intent  of  Sir 
Thomas,  in  the  first  clause,  was  double,  partly  to  ex- 
clude any  land  in  demesne,  partly  knowing  &e  land 
was  double,  and  as  some  say  quadruple,  better  than 
the  rent,  he  would  have  the  more  scope  of  revocatioB 
under  his  20/.  value. 

But  what  is  this  to  the  clause  of  recompense'  fint, 
are  there  any  words  secundum  computationem  prttdic- 
ftfffi .' There  are  none.  Secondly,  doth  the  clanserect 
upon  the  words  similis  valoris?  No,  but  join^  toii- 
tum  et  simitis  valoris:  confound  not  predicanienli; 
for  they  are  the  mere  stones  of  reason.  Here  is  botk 
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ct  of  the  first  argument  of  the  King^s  Soti- 
^eneraly  in  maintaimng  the  jurisdiction  of 
fundi  of  the  Marches  over  the  four  Shires. 

istion  for  the  present  is  only  upon  the  sta- 
2H.  Vni.  and  though  it  be  a  great  question, 
contracted  into  smadl  room;  for  it  is  but  a 
stmction  of  a  monosyllable,  the  word  march. 
xposition  of  all  words  resteth  upon  three 
le  propriety  of  the  word,  and  the  matter  pre- 
md  subsequent. 

r  precedent  concerning  the  intent  of  those 
k  the  words,  and  matter  subsequent  touching 
eit  and  imderstanding  of  those  that  construe 
iye  them. 

herefore  as  to  vis  termini^  the  force  and  pro- 
Ike  word;  this  word  marches  signifieth  no 
it  limits,  or  confines,  or  borders,  in  Latin 
r  confiniaj  ox  contermina ;  and  therefore  was 
It  wk  first  marchioj  a  marquis,  which  was 
utisneus. 

hese  limits  cannot  be  linea  imaginaria^  but  it 
"e  fome  contents  and  dimension,  and  that  can 
lier  but  the  coxmties  adjacent :  and  for  this 
ion  we  need  not  wander  out  of  our  own  state, 
« the  counties  of  Northumberland,  Cumber- 
l  Westmoreland,  lately  the  borders  upon 
Now  the  middle  shires  were  commonly 
e  east,  west,  and  middle  marches. 
>cee4  therefore  to  the  intention  of  those  that 
5  statute,  in  the  use  of  this  word;  I  shall 
t  the  parlia^^nt  took  it  in  this  sense  by  three 
iguments. 

V.  s 


258  The  Jurisdiction  of  the  Marches. 

The  first  is,  that  otherwise  the  word  should  be  idle; 
and  it  is  a  rule,  verba  sunt  accipienda,  ut  sortientur 
effectuvi :  for  this  word  vtarches,  as  is  confessed  on  the 
other  side,  must  be  either  for  the  counties  marches, 
which  is  our  sense,  or  the  lordships  marchers,  which  is 
theirs;  that  is,  such  lordships,  as  by  reason  of  the  in- 
cursions and  infestation  of  the  Welsh,  in  ancient  time, 
were  not  under  the  constant  possession  of  either  do- 
minion, but  like  the  bateable  ground  where  the  wv 
played.  Now  if  this  latter  sense  be  destroyed,  then 
all  equivocation  ceaseth. 

That  it  is  destroyed,  appears  manifestly  by  the  sta- 
tute of  27  H.  VIII.  made  seven  years  before  the  sta- 
tute of  which  we  dispute:  for  by  that  statute  all  the 
lordships  marchers  are  made  shire  ground,  being  either 
annexed  to  the  ancient  counties  of  Wales,  or  to  the 
ancient  counties  of  England,  or  erected  into  new 
counties,  and  made  parcel  of  the  dominion  of  Wales, 
and  so  no  more  marches  after  the  statute  of  "27 :  so  as 
there  were  no  marches  in  that  sense  at  the  time  of  the 
making  of  the  statute  of  34. 

The  second  argument  is  from  the  comparing  of  tbe 
place  of  the  statute,  where  upon  our  doubt  riselk, 
namely,  that  there  shall  be  and  remain  a  lord  presi- 
dent and  council  in  the  dominion  of  M'^ales  and  tbe 
marches  of  the  same,  etc.  with  another  place  of  the 
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parliament,  but  confirmed ;  for  there  was  a  president 
and  council  long  before  in  E.  IV.  his  time,  by  matter 
yet  appearing;  and  it  is  evident  upon  the  statute  it- 
self, that  in  the  very  clause  which  we  now  handle,  it  re- 
ferreth  twice  to  the  usage,  as  heretofore  hath  been  used. 
This  then  I  infer,  that  whatsoever  was  the  kings 
intention  in  the  first  erection  of  this  court,  was  like* 
wise  the  intention  of  the  parliament  in  the  establish- 
ine  thereof,  because  the  parliament  builded  upon  an 
old  foundation. 

Tbe  king^s  intention  appeareth  to  have  had  three 
farsnchefy  whereof  every  of  them  doth  manifestly  com- 
prehend die  four  shires. 

The  first  was  the  better  to  bridle  the  subject  of 
Wales,  which  at  that  time  was  not  reclaimed :  and 
therefore  it  was  necessaryfor  the  president  and  council 
there  to  have  jurisdiction  and  command  over  the  Eng- 
lish shires;  because  that  by  the  aid  of  them,  which 
were  undoubted  good  subjects,  they  might  the  better 
govern  and  suppress  those  that  were  doubtful  subjects. 
And  if  it  be  said,  that  it  is  true,  that  the  four  shires 
were  comprehended  in  the  commission  of  oyer  and 
termmer,  tor  the  suppression  of  riots  and  misdemean- 

>  ors,  but  not  for  the  jurisdiction  of  a  court  of  equity ;  to 
that  I  answer,  that  their  commission  of  oyer  and  ter- 

r  miner  was  hut  gladius  in  vagina,  for  it  was  not  put 
in  practice  amonst  them ;  for  even  in  punishment  of 
riots  and  misdemeanors,  they  proceed  not  by  their 
commission  of  oyer  and  terminer  by  way  of  jury,  but 
as  a  comicil  by  way  of  examination.  And  again  it 
was  secesBary  to  strengthen  that  court  for  their  better 
countenance  with  both  jurisdictions,  as  well  civil  as 
criminal,  for  gladius  gladiumjuvat. 

The  second  branch  of  the  king  s  intention  was  to 
make  a  better  equality  of  commerce,  and  intercourse 
in  contracts  and  dealings  between  the  subjects  of 
Wales  and  the  subjects  of  England ;  and  this  of  ne- 
oessity  must  comprehend  the  four  shires :  for  otherwise, 
tf  the  subject  of  England  had  been  wronged  by  the 
Welsh  on  the  sides  of  Wales,  he  might  take  his  remedy 
Bearer  hand.     But  if  the  subject  of  Wales,  for  whose 
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weal  and  benefit  the  statute  was  chiefly  made,  had 
been  wronged  by  the  English  in  any  of  the  shires,  he 
might  have  sought  his  remedy  at  Westminster. 

The  third  branch  of  the  king's  intent  was  to  make 
a  convenient  dignity  and  state  of  the  mansion  and  re- 
siance  of  his  eldest  son,  when  he  should  be  created 
prince  of  Wales,  which  likewise  must  plainly  include 
the  four  shires;  for  otherwise  to  have  sent  primoo«ai- 
turn  Regis  to  a  government,  which  wiAout  the  mix- 
ture of  the  four  shires,  as  things  then  were,  had  more 
pearl  than  honour  or  command ;  or  to  have  granted 
him  only  a  power  of  lieutenancy  in  those  shire^  where 
he  was  to  keep  his  state,  not  adorned  wi&  some  au- 
thority civil,  had  not  been  convenient. 

So  thathere  I  conclude  the  second  part  of  that  1  am  to 
say  touching  the  intention  of  the  parliament  precedoiL 

Now  touching  the  construction  subsequent,  the  rale 
is  good,  optimus  legum  inierpres  consuetudo;  for  our 
labour  is  not  to  maint;uii  an  usagr  iioainst  a  statute, 
but  by  an  usage  to  expound  a  statute;  for  uo  man 
willsay,  but  the  word  rntirc^ef  will  bear  the  sense  that 
we  give  it. 

This  usage  or  custom  is  fortified  by  four  notable  cir- 
cumstances; first,  that  it  is  ancient  and  not  late  or 
recent;  secondly,  it  is  authorised  and  not  popularoi 
vulgar;  thirdly,  that  it  hath  been  admitted  and  quiet. 
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of  divers  grest  learaed  men  and  great  judges,  that 
bave  been  of  that  council  and  ejcercised  that  juris- 
diction ;  as  at  one  time  Bromley,  Morgan,  and  Brook, 
being  the  two  chief  justices,  and  chief  baron,  and 
divers  others;  by  the  kings  learned  council,  which 
Edways  were  called  to  the  penning  of  the  king's  in- 
structions; and  lastly,  by  the  king's  instructions 
themselves,  which  though  they  be  not  always  extant, 
fet  it  is  manifest  that  since  17  H.  VIII.  when  Prin- 
cess Mary  went  down,  that  the  four  shires  were  ever 
comprehended  in  the  instructions,  either  by  name,  or 
by  tnat  that  amounts  to  so  much.  So  as  it  appears 
that  this  usage  or  practice  hath  not  been  an  obscure 
custom  practised  by  the  multitude,  which  is  many 
times  erroneous,  but  authorised  by  tbe  judgment  and 
consept  of  the  state :  for  as  it  is  vera  vox  to  say,  maxi- 
mus  erraris  populus  magister;  so  it  is  dura  vox  to  say, 
fnaximus  erroris  princeps  magister. 

For  the  third,  it  was  never  brought  in  question  till 
16  Eliz.  in  the  case  of  one  Wynde. 

And  for  the  fourth,  the  controversy  being  moved  in 
that  case,  it  was  referred  to  Gerrard  attorney,  and 
Bromley  solicitor,  who  was  afterwards  chancellor  of 
England,  and  had  his  whole  state  of  living  in  Shrop- 
ibire  and  Worcester,  and  by  them  reported  to  the 
lords  of  the  council  in  the  star-chamber,  and  upon 
dieir  report  decreed,  and  the  jurisdiction  affirmed. 

Lastly,  I  will  conclude  with  two  manifest  badges 

and  tokens,  though  but  external  yet  violent  in  demon- 

stratioii,  that  these  four  shires  were  understood  by  the 

word  marches;  the  one  the  denomination  of  that 

council,  which  was  ever  in  common  appellation  termed 

and  stUed  the  council  of  the  marches^  or  in  the  marches^ 

father  tiian  the  council  of  Wales,  or  in  Wales,  and 

ianominatio  est  a  digniore.     If  it  had  been  intended 

of  lordships  marchers,  it  had  been  as  if  one  should 

have  called  my  lord  mayor,  my  lord  mayor  of  the  sub- 

«bi.    But  it  was  plainly  intended  of  the  four  English 

ibires,  which  indeed  were  the  more  worthy. 

And  the  other  is  of  the  perpetual  resiance  and  man- 
sion of  the  council,  which  was  evermore  in  the  shires; 
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and  to  imagine  that  a  court  should  not  have  jurisdic- 
tion where  it  sitteth,  is  a  thing  utterly  improbable, 
for  they  should  be  tanquatn  piscis  in  artdo. 

So  as  upon  the  whole  matter,  I  conclude  that  die 
word  marches  in  that  place  by  the  natural  sense,  and 
true  intent  of  the  statute,  is  meant  the  four  shires. 

The  effect  of  that,  that  was  spokai  by  serjeani  Huttm 
and  Serjeant  Harris,  in  anstoer  of  the  former 
argument,  and  for  the  excluding  of  tkejuruHctiim 
of  the  marches  ifi  the  four  shires. 

That,  which  they  both  did  deliver,  was  reduced 
to  three  theads : 

The  first  to  prove  the  use  of  the  word  marche*  for 
lordships  marchers. 

The  second  to  prove  the  continuance  of  tltat  tue 
of  the  word,  after  the  statute  of  27,  that  made  the 
lordships  marchers  shire-grounds;  whereupon  it  ms 
inferred,  that  though  the  marches  were  destroyed  in 
nature,  yet  they  remained  in  name. 

Tlie  third  was  some  collections  they  made  upon  the 
statute  of  34;  whereby  they  inferred,  that  that  statute 
intended  that  word  in  that  signification. 

For  the  first,  they  did  allege  divers  statutes  before  I 
27  Hen.  VIII.  and  divers  book-cases  of  law  in  r 
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They  said  fiirther,  that  the  county  of  Worcester  did 
in  no  place  or  point  touch  upon  Wales,  and  therefore 
that  county  could  not  be  termed  marches. 

To  the  second  they  produced  three  proofs ;  first, 
some  words  in  the  statute  of  32  H.  VIII.  where  the 
statute,  providing  for  a  form  of  trial  for  treason  com- 
mitted in  Wales,  and  the  marches  thereof,  doth  use  that 
word,  which  was  in  time  after  the  statute  of  27 ; 
whereby  they  prove  the  use  of  the  word  continued. 

Tbb  second  proof  was  out  of  two  places  of  the  sta- 
tute, whereupon  we  dispute,  where  the  word  marches 
is  used  for  the  lordships  marchers. 

The  third  proof  was  the  stile  and  form  of  the  com- 
mission of  oyer  and  terminer  even  to  this  day,  which 
run  to  gire  power  and  authority  to  the  president  and 
council  there,  infra  principalitat.  Wallice^  and  infra 
the  four  counties  by  name,  with  this  clause  farther,  et 
marchias  WaUia  eisdem  comitatibus  adjacenf/^  where- 
by they  infer  two  things  strongly,  one  that  the  marches 
of  Wales  must  needs  be  a  distinct  thing  from  the  four 
counties;  the  other  that  the  word  marches  was  used 
for  tlie  lordships  marchers  long  after  both  statutes. 

They  said  tarther,  that  otherwise  the  proceedings 
which  had  been  in  the  four  new  erected  counties  of 
Wales  by  the  commission  of  oyer  and  terminer^  by 
force  whereof  many  had  been  proceeded  with  both  for 
life,  and  otherways,  should  be  called  in  question,  as 
coram  nonjudicey  insomuch  as  they  neither  were  part 
of  the  principality  of  Wales,  nor  part  of  the  four 
shires ;  aud  therefore  must  be  contained  by  the  word 
marches^  or  not  at  all. 

For  the  third  head,  they  did  insist  upon  the  statute 
cvf  94,  and  upon  the  preamble  of  the  same  statute. 

The  title  being  an  act  for  certain  ordinances  in  the 
Idng^s  majesty's  dominion  and  principality  of  Wales; 
snd  the  preamble  being  for  the  tender  zeal  and  affec- 
tion that  the  king  bears  to  his  subjects  of  Wales ;  and 
wain,  at  the  humble  suit  and  petition  of  his  subjects 
«  Wales :  whereby  they  infer  that  the  statute  had  no 
purpose  to  extend  or  intermeddle  with  any  part  of  the 
king's  dominions  or  subjects  but  only  within  Wales. 


264  The  Jurisdiction  of  the  Marches. 

And  for  usage  and  practice,  they  said,  it  was  no- 
thing against  an  act  of  parliament. 

And  for  Ae  instructions,  they  pressed  to  see  the 
instructions  immediately  after  the  statute  made. 

And  for  the  certificate  and  opinions  of  Gerrard  and 
Bromley,  they  said  they  doubted  not,  but  that  if  it 
were  now  referred  to  the  attorney  and  solicitor,  th^ 
would  certify  as  they  did. 

And  lastly,  they  relied,  as  upon  their  principal 
strength,  upon  the  precedent  of  that,  which  was  done 
of  the  exempting  of  Cheshire  from  the  late  jniisdiction 
of  the  said  council ;  for  they  said,  that  from  34  of 
H.VIII.  until  11  of  Queen  Eliz.  the  court  of  the 
marches  did  usurp  jurisdiction  upon  that  conn^,  be- 
ing likewise  adjacent  to  Wales,  as  the  other  four  are; 
but  that  in  the  eleventh  year  of  Queen  Elizabeth  afiire- 
said,  the  same  being  questioned  at  the  suit  of  one 
Radforde,  was  referred  to  the  lord  Dyer,  and  three 
other  judges,  who,  by  their  certificate  at  lai^  remain- 
ing of  record  in  the  chancery,  did  pronounce  tbenid 
shire  to  be  exempted,  and  Uiat  in  the  conclusion  of 
their  certificate  they  gave  this  reason,  because  it  wu 
no  part  of  the  principality  or  marches  of  Wales.  By 
which  reason,  they  say,  it  should  appear  their  opinios 
was,  that  the  word  marches  could  not  eztaid  to 
counties  adjacent.     This  was  the  substance  of  their 


The  Jurisdiction  of  the  Marches.  265 

rches  had  been  often  applied  to  the  lordships 
rchers,  he  said  it  was  the  sophism  which  is  called 
nnachia^  fighting  with  their  shadows ;  and  that  the 
md  of  so  many  statutes,  so  many  printed  book 
les,  so  many  records,  were  nomina  magna^  but  they 
I  not  press  the  question ;  for  we  grant  that  the  word 
rc^.  had  significations,  sometimes  for  the  coun- 
\y  sometimes  for  the  lordships  marchers,  like  as 
rthampton  and  Warwick  are  sometimes  taken  for 
towns  of  Northampton  and  Warwick,  and  some- 
les  for  the  counties  of  Northampton  and  Warwick. 
d  Dale  and  Sale  are  sometimes  taken  for  the  vil- 
^68  or  hamlets  of  Dale  and  Sale,  and  sometimes 
len  for  the  parishes  of  Dale  and  Sale :  and  there- 
e  that  the  most  part  of  that  they  had  said,  went 
t  to  the  point. 

To  that  answer,  which  was  given  to  the  example  of 
!  middle  shires  upon  Scotland,  it  was  said,  it  was  not 
idem;  for  we  used  it  to  prove  that  the  word  marches 
y  aiid  doth  refer  to  whole  counties ;  and  so  much 
doth  manifestly  prove ;  neither  can  they  deny  it. 
it  then  they  pinch  upon  the  addition,  because  the 
iglish  counties  adjacent  upon  Scotland  are  called 
\  marches  of  England,  and  the  English  counties 
jacent  upon  Wales  are  called  the  marches  of  Wales; 
lich  is  but  a  difference  in  phrase :  for  sometimes 
ut?  and  borders  have  their  names  of  the  inward 
ointry,  and  sometimes  of  the  outward  country ;  for 
I  distinction  of  exclusive  and  inclusive  is  a  distinc- 
mboth  in  time  and  place ;  as  we  see  that  that  which 
i  call  this  day  fortnight,  excluding  the  day,  the 
ench  and  the  law-phrase  calls  this  day  fifteen  days, 
qmndenUj  including  the  day.  And  if  they  had 
en  called  the  marches  upon  Wales  or  the  marches 
ainst  Wales,  then  it  had  been  clear  and  plain ;  and 
lat  difference  between  the  banks  of  the  sea  and  the 
iiks  against  the  sea?  So  that  he  took  this  to  be 
t  a  toy  or  cavillation,  for  that  phrases  of  speech  are 
flacitumy  et  recipiunt  casum. 
Am  to  the  reason  of  the  map,  that  the  county  of 
^orcester  doth  no  way  touch  upon  Wales,  it  is  true ; 
id  )  do  find  when  the  lordships  marchers  were 
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annexed,  some  were  laid  to  everj'  other  of  tlie  three 
ahires,  but  none  to  Worcester.  And  no  doubt  but 
this  emboldened  Wynde  to  make  the  claim  to  Worces- 
ter, which  he  durst  not  have  thought  on  for  any  of 
the  other  three.  But  it  falls  out  well  that  that,  wbidi 
is  the  weakest  in  probability,  is  strongest  in  proof;  for 
there  is  a  case  ruled  in  that  more  than  the  rest. 
But  the  true  reason  is,  that  usage  must  over  rule 
propriety  of  speech ;  and  therefore  all  commifi- 
sions,  and  instructions,  and  practices,  have  coapled 
these  four  shires,  it  is  not  the  map  that  vfiM  sever 
them. 

To  the  second  head  he  gave  this  answer.  First  he 
observed  in  general  that  they  had  not  shewed  one 
statute  or  one  book-case;  or  one  record,  the  com* 
missions  of  oyci'  and  termuier  only  excepted,  wheretn 
the  word  inarches  was  used  for  lordships  marchers 
since  the  statute  of  34.  So  that  it  is  evident,  that 
as  they  granted  the  nature  of  those  marches  was 
destroyed  and  extinct  by  27 ;  so  the  name  was  dis- 
continued soon  after,  and  did  but  remain  a  very  smalt 
while,  like  the  sound  of  a  bell,  after  it  hadi  been 
irung;  and  as  indeed  it  is  usual  when  names  are  al- 
tered, that  the  old  name,  which  is  expired,  will  con- 
tinue for  a  small  time. 

Secondly,  he  said,  that  whereas  they  had  made  the 
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For  the  first  of  these,  it  is  plainly  impugned  by  the 
statute  itself:  for  the  first  clause  of  the  statute  doth 
set  forth  that  the  principality  and  dominion  of  Wales 
shall  consist  of  twelve  shires:  wherein  the  four  new- 
erected  counties,  which  were  formerly  lordships 
marchers,  and  whatsoever  else  was  lordships  marchers 
annexed  to  the  ancient  counties  of  Wales,  is  compre- 
hended ;  so  that  of  necessity  all  that  territory  or  bor- 
der must  be  Wales:  then  followeth  the  clause  iiTtiTir- 
diatefy,  whereupon  we  now  differ,  namely,  that  there 
shall  be  and  remain  a  president  and  council  in  the 
principality  of  Wales,  and  the  marches  of  the  same ;  so 
that  the  parliament  could  not  forget  so  soon  what  they 
had  said  in  the  clause  next  before :  and  therefore  by 
the  marches  they  meant  somewhat  else  besides  that 
which  was  Wales.  Then  if  they  fly  to  the  second  sig- 
nificaticm,  and  say  that  it  was  meant  by  the  lordships 
marchers  annexed  to  the  four  English  shires ;  that  de- 
▼ice  is  merely  nuper  nata  oratio^  a  mere  fiction  and 
invention  of  wit,  crossed  by  the  whole  stream  and  cur- 
rent of  practice;  for  if  that  were  so,  the  jurisdiction 
of  the  council  should  be  over  part  of  those  shires,  and 
in  part  not;  and  then  in  the  suits  commenced  against 
any  of  the  inhabitants  of  the  four  shires,  it  ought  to 
have  been  laid  or  shewed  that  they  dwelt  within  the 
ancient  lordships  marchers,  whereof  there  is  no  sha- 
dow that  can  be  shewed. 

Then  he  proceeded  to  the  three  particulars.  And 
for  the  statute  of  32,  for  trial  of  treason,  he  said  it  was 
necessarv  that  the  word  marches  should  be  added  to 
Wales,  mr  which  he  gave  this  reason,  that  the  statute 
did  not  only  extend  to  the  trial  of  treasons,  which 
should  be  committed  after  the  statute,  but  did  also 
look  back  to  treasons  committed  before :  and  therefore 
diia  statute  being  made  but  five  years  after  the  statute 
of  27,  that  extinguished  the  lordships  marchers,  and 
kNdung  back,  as  was  said,  was  fit  to  be  penned  with 
wwds  thj  might  include  the  preterperfect  tense,  as 
widl  as  the  present  tense ;  for  if  it  had  rested  only 
npoD  the  word  Wales^  then  a  treason  committed  be-* 
f<ife  the  lordships  marchers  were  made  part  of  Wales 
might  have  escaped  the  law. 
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To  this  also  another  answer  was  given,  which  was, 
that  the  word  marches  as  used  in  that  statute,  could 
not  be  referred  to  the  four  shires,  because  of  the 
words  following,  wherewith  it  is  coupled,  namely,  in' 
Wales  and  the  marches  of  the  same,  where  the  kui^'a 
writ  runs  not. 

To  the  two  places  of  the  statute  of  34  itself,  where- 
in  the  word  marches  is  used  for  lordships  marchen; 
if  they  be  diligently  marked,  it  is  merely  sophistry  to 
allege  them ;  for  both  of  them  do  speak  ,by  way  of 
recital  of  the  time  past  before  the  statute  of  27,  as 
the  words  themselves  being  read  over  will  shew  with- 
out any  other  inforcement;  so  that  this  is  stUl  to  use 
the  almanack  of  the  old  year  with  the  new. 

To  the  commissions  of  (yer  and  terminer,  which 
seemeth  to  be  the  best  evidence  they  shew  for  the  COD- 
tinuance  of  the  name  in  that  tropical  or  abused  sense, 
it  mightmovesomewhat,  if  this  form  of  penning  those 
commissions  had  been  begun  since  the  statute  of  27. 
But  we  shew  forth  the  commission  in  17  H.  VIII. 
when  the  princess  Mary  went  down,  running  in  the 
same  manner  verbatim,  and  in  that  time  it  was  pro- 
per and  could  not  otherwise  be.  So  that  it  appeareth 
that  it  was  but  merely  3.fac  simile,  and  that  notwith- 
standing tlit  case  was  altered,  yet  the  clerk  of  flw 
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He  observed  also  that  all  the  strength  of  our  proof, 
lat  concerned  that  point,  they  had  passed  over  in 
lence,  as  belike  not  able  to  answer :  for  they  had 
lid  nothing  to  the  first  intentions  of  the  erections  of 
le  coart,  whereupon  the  parliament  built;  nothing 
>  the  diversity  of  penning,  which  was  observed  in 
le  statute  of  34,  leaving  out  the  word  marches^  and 
^ting  upon  the  word  Wales  alone ;  nothing  to  the 
siance,  nothing  to  the  denomination,  nothing  to  the 
mtinual  practice  before  the  statute  and  after,  no- 
ling  to  the  king's  instructions,  etc. 

As  for  that,  that  they  gather  out  of  the  title  and  pre- 
[Qble,  that  the  statute  was  made  for  Wales,  and  for 
le  weal  and  government  of  Wales,  and  at  the  peti- 
on  of  the  subjects  of  Wales,  it  was  little  to  the  pur- 
ose;  for  no  man  will  affirm  on  our  part  the  four 
iDglish  shires  were  brought  under  the  jurisdiction  of 
lat  council,  either  first  by  the  king,  or*after  by  the 
iriiament,  for  their  own  sakes,  being  in  parts  no 
LTther  remote ;  but  it  was  for  congruity 's  sake,  and  for 
le  good  of  Wales,  that  that  commixture  was  requi- 
ite:  and  turpis  est  parSy  qiue  non  congmit  cum 
40.  And  therefore  there  was  no  reason,  that  the 
aitute  should  be  made  at  their  petition,  considering 
ley  were  not  primi  in  intentioney  but  came  ex  con- 
^quenii. 

And  whereas  they  say  that  usage  is  nothing  against 
1  act  of  parliament,  it  seems  they  do  voluntarily  mis- 
ike,  when  they  cannot  answer ;  for  we  do  not  bring 
sage  to  cross  an  apt  of  parliament,  where  it  is  clear, 
ut  to  expound  an  act  of  parliament,  where  it  is  doubt- 
d  and  evermore  contemporanea  interpretation  whe- 
icr  it  be  a  statute  or  Scripture,  or  author  whatsoever, 
i  of  greatest  credit:  for  to  come  now,  about  sixty  years 
fter,  by  subtilty  of  wit  to  expound  a  statute  other- 
rise  than  the  ages  immediately  succeeding  did  con- 
eiTC*  it,  is  expositio  contentiasay  and  not  natu- 
ipfo.  And  whereas  they  extenuate  the  opinion  of 
be  attorney  and  solicitor,  it  is  not  so  easy  to  do :  for 
ink. they  were  famous  men,  and  one  of  them  had  his 
Mrimony  in  the  shires;  secondly,  it  was  of  such 
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weight  as  a  decree  of  the  council  was  grouDded  upon 
it;  and  thirdly,  it  was  not  unlike,  but  that  they  had 
conferred  with  the  judges,  as  the  attorney  and  solicitw 
do  oi1:eD  use  in  Like  cases. 

I^sdy,  for  the  exemption  of  Cheshire  he  gave  tliii 
answer.  First,  that  the  certificate  in  the  whole  body 
of  it,  till  within  three  or  four  of  the  last  lines,  dou 
rely  wholly  upon  that  reason,  because  it  was  a  coon^ 
Palatine:  and  to  apeak  truth,  it  stood  not  with  any 
great  sense  or  proportion  that  that  place  which  was 
privileged  and  exempted  from  the  jurisdiction  of  the 
courts  of  Westminster,  should  be  meant  by  die  parUki- 
ment  to  be  subjected  to  the  jurisdiction  of  Aat  council. 

Secondly,  he  said  that  those  reasons,  which  we  do 
mach  insist  upon  for  the  four  shires,  hold  not  for 
Cheshire,  for  we  say  it  is  fit  the  subject  of  Wales  be 
not  forced  to  sue  at  Westminster,  but  have  his  justice 
near  hand;  so  may  he  have  in  Cheshire,  because 
there  is  both  a  justice  for  common  law  and  a  chancer)'; 
we  say  it  is  convenient  for  the  prince,  if  it  please  the 
king  to  send  him  down,  to  have  some  jurisdiction  civil 
as  well  as  for  the  peace  so  may  he  have  in  Cheshire, 
as  earl  of  Chester.  And  therefore  those  grave  men  had 
great  reason  to  conceive  that  the  parliament  did  not 
intend  to  include  Cheshire. 

And  whereas  they  pinch  upon  the  last  words  in  the 
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ChepstoW'biidge  between  Monmouth  and  Gloucester, 
and  the  charge  lay  in  part  upon  Gloucestershire;  in 
whicli  statute  there  is  a  clause,  that  if  the  justices  of 
peace  de  not  their  duty  in  levying  of  the  money,  they 
shall  forfeit  five  pounds  to  be  recovered  by  information 
before  the  council  of  the  marches ;  whereby  he  inferred 
that  the  parliament  would  never  have  assigned  the  suit 
to  the  court,  but  that  it  conceived  Gloucestershire  to 
be  within  the  jurisdiction  thereof.  And  therefore  he 
concluded  that  there  is  in  the  nature  of  a  judgment  by 
pariiament,  that  the  shires  are  within  the  jurisdiction. 

The  third  and  last  argument  of  the  king's  solicitor  in 
the  ca$e  of  the  marches  in  reply  to  serjeant  Harris. 

This  case  groweth  now  to  some  ripeness,  and  I 
am  glad  we  have  put  the  other  side  into  me  right  way ; 
for  in  former  arguments  they  laboured  little  upon  the 
intent  of  the  statute  of  34  H.  VIII.  and  busied  them- 
selves in  effect  altogether  about  the  force  and  use  of 
the  word  marches:  but  now  finding  that  liter  a  mortua 
non  pradesty  they  offer  at  the  true  state  of  the  question, 
which  is  the  intent :  I  am  determined  therefore  to  re- 
ply to  them  in  their  own  order,  ut  manifestum  sit,  as 
be  saith,  me  nihil  aut  subterfugere  voluisse  reticendo, 
aut  obscurare  dicendo. 

AH  which  hath  been  spoken  on  their  part  consisteth 
upon  three  proofs. 

The  first  was  by  certain  inferences  to  prove  the  in- 
tent of  the  statute. 

The  seoond  was  to  prove  the  use  of  the  word 
marckei  in  their  sense  long  after  both  statutes ;  both 
that  of  27y  which  extinguished  the  lordships  marchers, 
aiul  that  of  34,  whereupon  our  question  arise th. 
•  The  third  was  to  prove  an  interruption  of  that  prac- 
tice and  use  of  jurisdiction,  upon  which  we  mainly 
inaisty  as  the  best  exposition  of  the  statute. 

For  the  first  of  these,  concerning  the  intention 
th^ brought  five  reasons. 

,  The  first  was  that  this  statute  of  34,  was  grounded 
upoQL  a  platform,  or  preparative  of  certain  ordinances 
made  by  the  king  two  years  before,  namely,  32; 
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in  which  ordinances  there  is  the  very  clause,  d 
upon  we  dispute,  aamely,  That  there  should  be  and 
remain  in  the  dominion  and  principality  of  Wales  a 
president  and  council:  in  which  clause  nevertheleat 
the  word  marches  is  left  out,  whereby  they  collect 
that  it  came  into  the  statute  of  34,  but  as  a  slip,  with- 
out any  farther  reach  or  meaning.  ■ 

The  second  was,  that  the  mischief  before  the  statnt^ 
which,  the  statute  means  to  remedy,  was,  that  Wales 
wasnotgovemed  accordingtosimilitude  or  conformity 
with  the  laws  of  England.  And,  therefore,  that  it  was 
'  a  cross  and  perverse  construction,  when  the  statute 
laboured  to  draw  Wales  to  the  laws  of  England,  to 
construe  it,  that  it  should  abridge  the  ancient  subjects 
of  England  of  their  own  laws. 

The  third  was,  that  in  a  case  of  so  great  importaiux 
it  is  not  like  that  if  the  statute  had  meant  to.  include 
the  four  shires,  it  would  have  carried  it  in  a  dark  ge- 
neral word,  as  it  were  noctanter,  but  would  have 
named  the  shires  to  be  comprehended. 

The  fourth  was,  the  more  to  fortify  the  third  re^ 
son  they  observed  that  the  four  shires  are  remembered 
and  named  in  several  places  of  the  statute,  three  in 
number ;  and  therefore  it  ie  not  like  that  they  woqM  , 
have  been  forgotten  in  the  principal  place,  if  they  had  i 
been  meant. 

The  fifth  and  laat  was,  that  there  i) 
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td  proofs,  which  we  have  no  time  to  search  ;  for 
rtainly  nothing  can  make  more  for  qs  than  these 
dinances,  which  they  produce ;  for  the  diversity  of 
tnning  of  that  clause  in  the  ordinances,  where  the 
>rd  marches  is  omitted,  and  that  clause  in  the 
Ltute  where  the  word  marches  is  added,  is  a  clear 
d  perfect  direction  what  was  meant  by  that  word. 
16  ordinances  were  made  by  force  and  in  pursuance 
authority  given  to  the  king  by  the  statute  of  27  ; 
what  did  the  statute  extend?  Only  to  Wales. 
id  therefore  the  word  marches  in  the  ordinances  is 
\  out;  but  the  statute  of  34  respected  not  only 
ales,  but  the  commixed  government,  and  therefore 
e  word  marches  was  put  in.  They  might  have 
membered  that  we  bnilt  an  argument  upon  the 
Bference  of  penning  of  that  statute  of  34  itself  in 
3  several  clauses  of  the  same  ;  for  that  in  all  other 
luses,  which  concern  only  Wales,  the  word  marches 
ever  omitted ;  and  in  that  clause  alone  that  con- 
meth  the  jurisdiction  of  the  president  and  council, 
is  inaerted.  And  this  our  argument  is  notably 
rtifiedL  by  that  they  now  shew  of  the  ordinances, 
lere  in  the  very  self-same  clause  touching  the  pre- 
ient  and  council,  because  the  king  had  no  autho- 
f  to  meddle  but  with  Wales,  the  word  marches  is 
litted.  So  that  it  is  most  plain  that  this  word 
nes  not  in  by  chance  or  slip,  but  ^ith  judgment 
i  purpose,  as  an  effectual  word ;  for,  as  it  was 
vdeily  said,  apposita  jujcta  se  posita  magis  elu- 
cunt;  and  therefore  I  may  likewise  urge  another 
ice  in  the  statute  which  is  left  out  in  the  ordinance ; 
I  find  there  is  a  clause  that  the  town  qf  Bewdley, 
ich  is  confessed  to  be  no  lordships  marcher,  but  to 
within  the  county  of  Worcester ;  yet  because  it 

■      th< 


exempted  jurisdiction,  is  by  the  statute  an- 
itad  imto  the  body  of  the  said  county.  First,  this 
lik-that  the  statute  of  34  is  not  confined  to  Wales, 
I  the  lordships  marchers,  but  that  intermeddles 
ib  Worcestershire.  Next,  do  you  find  any  such 
in  the  ordinance  of  32?  No.  Why?  Be- 
ftiiey  4¥ere  appropriated  to  Wales.     So  that  in 

TOL.  IV.  T 
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my  opinion  nothing  could  inforce  our  ezpof 

ter  than  the  collating  of  the  ordinance  of  32  witi 

statute  of  34. 

In  answer  to  the  second  reason,  the  course,  t 
see  often  taken  in  this  cause,  makes  me  think  o 
phrase  of  the  Psalm,  starting  aside  like  a  bi 
oow :  so  when  they  find  their  reasons  broken, 
start  aside  to  things  not  in  question.  For  now 
speak,  as  if  we  went  about  to  make  the  four  s 
Wales  or  to  take  from  them  the  benefit  of  the 
of  England,  or  their  being  accounted  amongs 
ancient  counties  of  England  :  doth  any  man  say 
those  Bhires  are  not  within  the  circuitt  of  Eng) 
but  subject  to  the  justices  of  Wales?  or  tiiat 
should  send  but  one  knight  to  the  parliament,  a 
shires  of  Wales  do  ?  or  that  they  may  not  si 
Westminster,  in  chancery,  or  at  common  law,  a 
like  ?  No  man  affirms  any  such  things ;  we 
nothing  from  them,  only  we  give  them  a  coo 
summary  justice  in  certain  causes  at  their  own  d 

And  this  is  novadoctrina  to  make  such  an  <^ 
tioD  between  law  and  equity,  and  between  fonm 
tice  and  summary  justice.  For  there  is  no  lawi 
heaven  which  is  not  supplied  with  equity ;  for 
mum  Jus,  summa  iipuria,  or,  as  some  nave  it,  m 
lex,  summa  crux.    And  therefore  all  nations 
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York,  whosoever  looks  into  it,  was  erected  at  the  pe- 
tition of  the  people,  and  yet  the  people  did  not  mean 
to  cast  away  their  birth-right.  The  court  of  wards 
is  mixed  with  discretion  and  equity ;  and  yet  I  never 
heard  that  in&nts  and  innocents  were  deprived  of  their 
birth  right.  London,  which  is  the  seat  of  the  kingdom, 
hath  a  court  of  equity,  and  holdeth  it  for  a  grace  and 
firromr;  how  then  cometh  this  case  to  be  singular? 
And  therefore  these  be  new  phrases  and  conceits  pro- 
ceeding of  error  or  worse ;  and  it  makes  me  think  diat 
a  few  do  make  their  own  desires  the  desires  of  the 
country,  and  that  this  court  is  desired  by  the  greater 
number,  though  not  by  the  greater  stomachs. 

In  answer  to  the  third  reason,  if  men  be  conversant 
in  the  statutes  of  this  kingdom,  it  will  appear  to  be 
no  new  thing  to  carry  great  matters  in  general  words 
without  other  particular  expressing.  Consider  but  of 
the  statute  of  26  H.  VIII.  which  hath  carried  estates 
tails  under  the  general  words  of  estates  of  inheritance. 
Consider  of  the  statute  of  16  R.  11.  oiprcemumrej 
and  see  what  great  matters  are  thought  to  be  carried 
nnder  the  word  alibi.  And  therefore  it  is  an  ignorant 
assertion  to  say  that  the  statute  would  have  named  the 
shires,  if  it  had  meant  them. 

Secondly,  the  statute  had  more  reason  to  pass  it 
0¥er  in  general  words,  because  it  did  not  ordain  a  new 
BUitter,  butreferreth  to  usage :  and  though  the  statute 
^leaks  generally,  yet  usage  speaks  plaimy  and  parti- 
cokurly,  which  is  the  strongest  kind  of  utterance  or 
expressing*  Quid  verba  audiantj  cum  facta  videam. 

And  tiindly,  this  arg^ument  of  theirs  may  be  strongly 

iretorted  agamst  them,  for  as  they  infer  that  the  shires 

not  meant,  because  they  were  not  included  by 

;  so  we  infer  that  they  are  meant,  because  they 

not  excepted  by  name,  as  is  usual  by  way  of  pro- 

in  like  cases :  and  our  inference  hatii  far  greater 

than  theirs,  because  at  the  time  of  the  making 

statute  they  were  known  to  be  under  the  juris- 

and  therefore  that  ought  to  be  most  plainly 

'lich  should  work  a  change,  and  not  that 

l^^whidi  shot  i  continue  things  as  they  were. 

T  2 
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In  answer  to  their  fourth  reasoD,  it  makes  likewise 
plainly  against  them ;  for  there  be  three  places  where 
the  shires  be  named,  the  one  for  the  extinguishing  of 
the  custom  of  gavelkind  ;  the  second  for  the  abo- 
lishing of  certain  forms  of  assurance  which  were  too 
light  to  carry  inheritance  and  freehold  ;  the  third  for 
the  restraining  of  certain  franchises  to  that  state  they 
were  in  by  a  former  statute.  Id  these  three  places, 
the  words  of  the  statute  are,  The  lordships  marchers 
annexed  unto  the  counties  of  Hereford,  Salop,  etc. 

Now  mark,  if  the  statute  conceived  the  word 
marches  to  signify  lordships  marchers,  what  oeedeth 
this  long  circumlocution  ?  It  had  been  easier  to  have 
said,  within  ihe  marches.  But  because  it  was  con- 
ceived that  the  word  marches  would  have  compre- 
hended the  whole  counties,  and  the  statute  meant  but 
of  thelordships  marchers  annexed ;  therefore  they  were 
inforced  to  use  that  perephrasis  or  length  of  speech. 

In  answer  to  the  fifth  reason,  1  give  two  several 
answers;  the  one,  that  the  clause  of  attendance  is  sup- 
plied by  the  word  incidents ;  for  the  clause  of  esta- 
blishment of  the  court  hath  that  word,  with  all  itui- 
dente  to  the  same  as  heretofore  hath  been  used:  for 
execution  is  ever  incident  to  justice  or  jurisdiction- 
The  other  because  it  is  a  court,  that  standeth  not  by 
the  act  of  parliament  alone,  but  by  the  king's  instruc- 
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so  that  it  was  a  new  erection,  and  not  a  confirmation 
of  them. 

Thus  have  I,  in  confutation  of  their  reasons,  greatly, 
as  I  conceive,  confirmed  our  own,  as  it  were  with 
new  matter ;  for  most  of  that  they  have  said  made 
for  us.  But  as  I  am  willing  to  clear  your  judgments, 
in  taking  away  the  objections  ;  so  I  must  farther  pray 
in  aid  of  your  memory  for  those  things  which  we 
have  said,  whereunto  they  have  offered  no  manner 
of  answer ;  for  unto  all  your  proofs  which  we  made 
touching  die  intent  of  the  statute,  which  they  grant 
to  be  the  spirit  and  life  of  this  question,  they  said 
nothing :  as  not  a  word  to  this  ;  That  otherwise  the 
word  nunrhes  in  the  statute  should  be  idle  or  super- 
fluous :  not  a  word  to  this  ;  That  the  statute  doth 
alwajrs  omit  the  word  marches  in  things  that  concern 
only  Wales :  not  a  word  to  this ;  that  the  statute  did 
not  mean  to  innovate  but  to  ratify,  and  therefore  if 
the  shires  were  in  before,  they  are  in  still :  not  a  word 
to  the  reason  of  the  commixed  government,  as  that  it 
was  necessary  for  the  reclaiming  of  Wales  to  have 
them  conjoined  with  the  shires ;  that  it  was  necessary 
for  commerce  and  contracts,  and  properly  for  the  ease 
of  the  subjects  of  Wales  against  the  inhabitants  of  the 
shires ;  that  it  was  not  probable  that  the  parliament 
meant  the  prince  should  have  no  jurisdiction  civil  in 
that  place,  where  he  kept  his  house.  To  all  these 
things,  which  we  esteem  the  weightiest,  there  is  altum 
A'/enltiifft,  after  the  manner  of  children  that  skip  over 
where  tibey  cannot  spell. 

Now  to  pass  from  the  intent  to  the  word ;  first,  I 
will  examine  the  proofs  they  have  brought  that  the 
word  was  used  in  their  sense  after  the  statute  27  and 
34;  then  I  will  consider  what  is  gained.  If  they  should 
prove  so  much;  and  lastly,  I  will  briefly  state  our 
proofs,  touching  the  use  of  the  word. 

For  the  first,  it  hath  been  said,  that  whereas  I  called 
liie  use  of  the  word  marches  after  the  statute  of  27, 
Vat  a  little  chime  at  most  of  an  old  word,  which  soon 
after  vanished,  they  will  now  ring  us  a  peal  of  sta- 
tutes to  prove  it ;  but  if  it  be  a  peal,  I  am  sure  it  is  a 
peal  of  bells,  and  not  a  peal  of  shot ;  for  it  clatters,  but 
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it  doth  not  strike ;  for  of  all  the  catalogue  of  statutM 
I  find  scarcely  one,  save  those  that  were  answered  in 
□w  former  argument ;  but  we  may  with  u  good  reawm 
affirm  in  every  of  them  the  word  marches  to  be  meast 
of  the  counties  marches,  as  they  can  of  the  lordahqil 
marchers  ;  for  to  begin  upwards  ; 

The  statute  39  Eliz.  for  the  repair  of  Wilton-bridge» 
no  doubt  doth  mean  the  word  marches  for  the  conn*  . 
ties  ;  for  the  bridge  itself  is  in  Herefordshire,  and  tbe 
statute  imposeth  the  charge  of  reparation  upon  Heie- 
fordshireby  coc^>ul80ry  means,  and  permittietb  bene- 
volence to  be  taken  in  Wales,  and  the  marches ;  who 
doubts,  but  this  meant  of  the  other  three  slures,  which 
have  far  greater  use  of  the  bridge  than  die  remote 
counties  of  Wales  ? 

For  the  statute  5  Eliz.  concerning  perjury ;  it  ba& 
a  proviso,  that  it  shall  not  be  prej  udicial  to  the  council 
of  the  marches  for  punishing  of  petjury ;  who  can 
doubt  but  that  here  marches  is  meant  of  the  shing, 
considering  the  perjuries  committed  in  them  have 
been  punished  in  that  court  as  well  as  in  "Wales? 

For  2  Ed.  VI.  and  the  clause  therein  for  restrainit^ 
tithes  of  marriage-portions  in  Wales  and  the  marcbei, 
why  should  it  not  be  meant  of  counties  ?  Fot  if  any 
sucn  customs  had  crept  and  incroached  into  the  body 
of  the  shires  out  of  the  lordships  marchers,  no  doubt 
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and  territories  that  is,  limits  and  territories ;  so  as 
I  see  no  reason,  but  I  may  truly  maintain  my  former 
assertion,  that  after  the  lordships  marchers  were  extinct 
by  the  statute  of  27,  the  name  also  of  marches  was 
discontinued,  and  rarely  if  ever  used  in  that  sense. 

But  if  it  should  be  granted  that  it  was  now  and 
then  used  in  that  sense,  it  helps  them  little ;  for  first 
it  is  clear  that  the  legal  use  of  it  is  gone,  when  the 
thing  was  extinct,  for  nomen  est  rei  nomen ;  so  it  re- 
mains but  abusivCy  as  if  one  should  call  Gulletta, 
Carthage  J  because  it  was  once  Carthage ;  and  next, 
if  the  word  should  have  both  senses,  and  that  we  ad- 
mit an  equivocation,  yet  we  so  overweigh  them  upon 
the  intent,  as  the  balance  is  soon  cast. 

Yet  one  thing  I  will  note  more,  and  that  is,  that 
Aere  is  a  certain  confusion  of  tongues  on  the  other 
aide,  and  that  they  cannot  well  tell  themselves  what 
they  would  have  to  be  meant  by  the  word  marches;  for 
one  while  they  say  it  is  meant  for  the  lordships  march- 
ers generallyy  another  while  they  say  that  it  is  meant 
for  3ie  inward  marche3  on  Wales'  side  only  ;  and  now 
at  last  they  are  driven  to  a  poor  shift,  that  there  should 
be  left  some  little  lordship  marcher  in  the  dark,  as 
earns  amissuSy  not  annexed  at  all  to  any  county ;  but 
if  they  would  have  the  statute  satisfied  upon  that  only, 
I  say  no  more  to  them,  but  aqtiila  non  capit  muscas. 

Now  I  will  briefly  remember  unto  you  the  state  of 
<mr  proofs  of  the  word. 

First,  according  to  the  laws  of  speech  we  prove  it 
by  the  etymology  or  derivation,  because  march  is  the 
Saxon  word  for  limit,  and  marchio  is  comes  limitaneus  ; 
this  is  the  opinion  of  Camden  and  others. 

Next  we  prove  the  use  of  the  word  in  the  like  case 
to  be  for  counties,  by  the  example  of  the  marches  of 
Soodand :  for  as  it  is  prettily  said  in  Walker's  case  by 
Gawdy,  if  a  case  have  no  cousin,  it  is  a  sign  it  is  a 
bastard,  and  not  legitimate ;  therefore  we  have  shewed 
joa  a  cousin,  or  rather  a  brother,  here  within  our  own 
idand  of  the  like  use  of  the  word.  And  whereas 
a  great  matter  was  made  that  the  now  middle  shires 
never  called  the  marches  of  Scotland,  but  the 
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marches  of  England  against  Scotiand,  or  upon  Scot- 
land; it  was  first  answered  that  that  made  no  differ- 
ence; because  sometimes  the  marches  take  tbeirDamf 
of  the  inward  country,  and  sometimes  of  the  out- 
country  ;  so  that  it  is  but  inclusivh  and  ejrclusivh :  a 
for  example,  that  which  we  call  in  vulgar  speech 
this  day/orttiighl,  excluding  the  day ;  and  so  likewise, 
who  will  make  a  difference  between  the  banks  of  the 
sea,  and  the  banks  against  the  sea,  or  upon  the  sea! 
But  now  to  remove  all  scruple,  we  shew  them  Little- 
ton in  his  chapter  Of  grand  seijeanlj/y  where  he 
saith,  there  is  a  tenure  by  comage  in  the  marches  of 
Scotland:  and  we  shew  them  likewise  the  statute  of 
25  Edw.  III.  Of  labourers,  where  they  are  also  call- 
ed the  marches  of  Scotland. 

Then  we  shew  some  number  of  bills  exhibited  to 
the  council  there  before  the  statute,,where  the  plain- 
tiffs have  the  addition  of  place  confessed  within  the 
bodies  of  the  shires,  and  do  lordship  marchers,  and 
yet  are  laid  to  be  in  the  marches. 

Then  we  shew  divers  accounts  of  auditors  in  the 
dutchy  from  H.  IV,  downwards,  where  the  indorse- 
ment is  in  marchiis  Wallift,  and  the  contents  are  pos- 
sessions only  of  Hereford  and  Gloucestershire,  (for  in 
Shropshire  and  Worcestershire  the  dutchy  hath  do 
lands;)   and  whereas  they  would  put  it  off  with  a 
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ford  and  Lancashire,  which  are  counties,  and  with  the 
marches  of  Scotland,  which  are  likewise  counties ; 
and  as  it  is  informed,  the  labourers  of  those  four  shires 
do  come  forth  of  their  shires,  and  are  known  by  the 
name  of  Cokers  to  this  day. 

To  this  we  add  two  things,  which  are  worthy  con- 
sideration ;  the  one  that  there  is  no  reason  to  put  us 
to  the  proof  of  the  use  of  this  word  marches  sixty 
years  afi^o,  considering  that  usage  speaks  for  us;  the 
other,  mat  there  ought  not  to  be  required  of  us  to 
shew  so  frequent  a  use  of  the  word  marches  of  an- 
cient time  in  our  sense^  as  they  shewed  in  theirs,  be- 
cause there  was  not  the  like  occasion :  for  when  a 
lordship  marcher  was  mentioned  it  was  of  necessity 
to  lay  It  in  the  marches,  because  they  were  out  of  all 
counties;  but  when  land  is  mentioned  in  any  of 
these  counties,  it  is  superfluous  to  add,  in  the  marches; 
so  as  there  was.  no  occasion  to  use  the  word  marches, 
but  for  a 'more  brief  and  compendious  speech  to 
avoid  the  naming  of  the  four  shires,  as  it  is  in  the 
statute  of  25  E.  III.  and  in  the  indorsement  of  ac- 
counts^  or  to  give  a  court  cognizance  aud  jurisdiction 
as  in  die  bills  of  complaint;  or  ej:  abundantly  as  in 
the  record  ofKilpeck. 

There  resteth  the  third  main  part,  whereby  they 
endeavour  to  weaken  and  extenuate  the  proofs  which 
we  offer  touching  practice  and  possession,  wherein 
they  allege  five  things. 

First,  that  Bristol  was  in  until  7  Eliz.  and  then 
exempted. 

Secondly,  that  Cheshire  was  in  until  H  Eliz.  and 
then  went  out. 

'  Thirdly,  they  allege  certain  words  in  the  instruc- 
tions to  Cbolmley  vice-president  in  1 1  Eliz.  at  which 
time  the  shires  were  first  comprehended  in  the  in- 
.  ilmctions  by  name,  and  in  these  words,  annexed  by 
mar  commission:  whereupon  they  would  infer  that 
Afinf  were  not  brought  in  the  statute,  but  only  came 
ill  by  instructions,  and  do  imagine  that  when  Che- 
slure  went  out  they  came  in. 

Fomrtiily,  they  say,  that  the  intermeddling  with 
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those  four  sliires  before  the  statute  was  but  an  usurpB'' 
tion  and  toleration,  rather  than  any  lawful  and  set- 
tled jurisdiction;  and  it  was  compared  to  that,  which 
is  done  by  the  judges  in  their  circuits,  who  end 
many  causes  upon  petitions. 

Fifthly,  they  allege  Sir  John  Mullen's  case,  where 
it  is  said,  consuetudo  non  prtEJudicat  veritati. 

There  was  moved  also,  though  it  were  not  by  the 
council,  but  from  the  judges  themselves,  as  an  exte- 
nuation, or  at  least  an  obscuring  of  the  proofs  of  the 
usage  and  practice,  in  that  we  shew  forth  no  instruc- 
tions from  17  H.  VIII.  to  1  Mariae. 

To  these  six  points  I  will  give  answer,  and,  as  I 
conceive,  with  satisfaction. 

For  Bristol,  I  say  it  teacheth  them  the  right  way, 
if  they  can  follow  it;  for  Bristol  Was  not  exempt  by 
any  opinion  oflaw,  but  was  left  out  oftheinstructi(HiB 
upon  supplications  made  to  the  queen. 

For  Cheshire,  we  have  answered  it  before,  tiiat  the 
reason  was,  because  it  was  not  probable  dtat  the 
statute  meant  to  make  that  shire  subject  to  the  juris- 
diction of  that  council,  considering  it  was  not  subject 
to  the  high  courts  at  Westminster,  in  regard  it  was  a 
county  Palatine.  And  whereas  they  said,  that  so  was 
Flintshire  too,  it  niatcheth  not,  because  Flintshire  is 
named  in  the  statute  for  one  of  the  twelve  shires  of 
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>{  the  otber ;  but  we  say  that  there  is  no  opposition 
IT  repugnancy  between  them,  but  both  may  stand. 

For  ChoWey's  instructions,  the  words  may  wdl 
tand,  that  those  shires  are  annexed  by  commission; 
or  the  king's  commission  or  instructions,  for  those 
irords  are  commonly  confounded,  must  co-operate 
with  the  statute,  or  else  they  cannot  be  annexed. 
3at  for  that  conceit  that  they  should  come  in  but  in 
11,  when  Cheshire  went  out,  no  man  that  is  in  his 
nrits  can  be  of  that  opinion,  if  he  mark  it :  for  we  see 
:hat  the  town  of  Gloucester,  etc.  is  named  in  the  in- 
itmctions  of  1  Mar.  and  no  man,  I  am  sure,  will 
think  that  Gloucester  town  should  be  in,  and  Glouces- 
:er8lure  out 

For  the  conceit,  that  they  had  it  hut  jurisdictionem 
TTCcariamf  the  precedents  shew  plainly  the  contrary ; 
for  they  had  coercion,  and  they  did  fine  and  imprison, 
which  the  judges  do  not  upon  petitions;  and  besides, 
they  must  remember  that  many  of  our  precedents, 
which  we  did  shew  forth,  were  not  of  suits  originally 
commenced  there,  but  of  suits  remanded  from  hence 
out  of  the  king's  courts  as  to  their  proper  jurisdiction. 

For  Sir  John  Mullen's  case,  the  rule  is  plain  and 
sound,  that  where  the  law  appears  contrary,  usage 
cannot  control  law;  which  doth  not  at  all  infringe 
the  rule  of  optima  legum  interpres  consuetudo;  for 
usage  may  expound  law,  though  it  cannot  over-rule 
W. 

But  of  the  other  side  I  could  shew  you  many  cases, 
^here  statutes  have  been  expounded  directly  against 
heir  express  letter  to  uphold  precedents  of  usage,  as 
t  and  3  Phil,  et  Mar.  upon  the  statute  of  Westmin- 
ter,  that  ordained  that  the  judges  coram  quibus  for- 
%atum  erit  appellum  shall  inquire  of  the  damages, 
9$d  yet  the  law  ruled  that  it  shall  be  inquired  before 
be  judges  of  Nisi  prius.  And  the  great  reverence 
;i?en  to  precedents  appeareth  in  39  H.  VI.  3  E.  IV. 
9iA  a  number  of  other  books ;  and  the  difference  is 
^eeedingly  well  taken  in  Slade's  case,  Coke's  Reports 
r .  that  is,  where  the  usage  runs  but  amongst  clerks, 
nd  where  it  is  in  the  eye  and  notice  of  the  judge ;  for 
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there  it  shall  be  presumed,  saith  the  book,  that  if  tk 
law  were  otherwise  than  the  usage  hath  gone,  thtt 
^  either  the  council  or  the  parties  would  have  eicepted 
to  it,  or  the  judges  ex  o^ciowould  have  discerned  of 
it,  and  found  it;  and  we  have  ready  for  you  a  caleo' 
dar  of  judges  more  than  sit  at  this  table,  that  have  et- 
ercised  jurisdictioD  over  the  shires  in  that  county. 

As  for  exception,  touchmg  the  want  of  certain  in- 
structions, I  could  wish  we  had  them ;  but  the  want 
of  them,  inmyunderstanding,obscureth  thecaselittle. 
For  let  me  observe  unto  you,  that  we  have  thre« 
forms  of  instructions  concerning  tliese  shires  extant: 
the  first  names  them  not  expressly,  but  by  reference 
it  doth,  namely,  that  they  shall  bear  and  detemuDe, 
etc.  within  any  the  places  or  counties  within  any  of 
their  commissions;  and  we  have  one  of  the  commis- 
sions, wherein  they  were  named ;  so  as  upon  the  mat- 
ter they  are  named.  Aud  of  this  form  are  the  ancient 
instructions  before  die  statute  17  H,  VIII,  when  the 
princess  Mary  went  down. 

The  second  form  of  instructions  go  farther,  for  they 
have  the  towns,  and  exempted  places  within  thecouB- 
ties  named,  with  taiupiam  as  well  within  the  city  of 
Gloucester,  the  liberties  of  the  dutchy  of  Lancaster,  df, 
as  withiuany  of  the  counties  of  any  of  tfaeircoainiB- 
sions;  which  clearly  admits  the  counties  to  be  in  be- 


DRAUGHT  OF  AN  ACT 

nsi  an   usurious  shift  of  gairij   in   delivering 
commodities  instead  of  money. 


it  is  an  usual  practice,  to  the  undoing 
overthrowing  many  young  gentlemen  and  others, 
when  men  are  in  necessi^,  and  desire  to  borrow 
ty^  they  are  answered,  that  money  cannot  be  had, 
hat  they  may  have  commodities  sold  unto  them 
credit,  whereof  they  may  make  money  as  they 
in  which  course  it  ever  comes  to  pass,  not  only 
such  commodities  are  bought  at  extreme  hign 
,  and  sold  again  far  under  foot  to  a  double  loss ; 
Iso  that  the  party  which  is  to  borrow  is  wrapt  in 
s  and  counter-bonds ;  so  that  upon  a  little  money 
h  he  receiveth,  he  is  subject  to  penalties  and  suits 
eat  value. 

e  it  tj^erefore  enaCteV,  by  the  authority  of  this 
nt  parliament,  that  if  any  man,  after  forty  days 
the  end  of  this  present  session  of  parliament  to 
tcoonted,  shall  sell  in  gross  sale  any  quantity  of 
s  or  commodities  unto  such  a  one  as  is  no  retailer, 
man^  or  known  broker  of  the  same  commodities, 
knowing  that  it  is  bought  to  be  sold  again,  to 
and  famish  any  person,  that  tradeth  not  in  the 
commodi^,  with  money,  he  shall  be  without  all 
dy  by  law,  or  custom,  or  decree,  or  otherwise,  to 
rer  or  demand  any  satisfaction  for  the  said  wares 
immodities,  what  assurance  soever  he  shall  have 
Mid,  surety,  pawn  or  promise  of  the  party,  or  any 
r  in  his  behalf.  And  that  all  bonds  and  assur- 
I  whatsoever,  made  for  that  purpose  directly  or 
vctly,  shall  be  utterly  void. 
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an&  fie  it  furtfjcr  enactrl),  by  the  authority  afore- 
said, that  every  person,  which  shall  after  the  time 
aforesaid  be  used  or  employed  as  a  broker,  mean  or 
procurer,  for  the  taking  up  of  such  commodities,  shall 
forfeit  for  every  such  offence  the  sum  of  one  hundred 
pounds,  the  same  to  be  and  shall 

be  farther  punished  by  six  months'  imprisonment, 
without  bail  or  mainprise,  and  by  the  piUoiy. 


PREPARATION 


TOWARD  THB 


UNION    OF    THE    LAWS 

ov 

ENGLAND  AND  SCOTLAND. 


fouR  majesty's  desire  of  proceeding  towards  the 
inion  of  this  whole  island  of  Great  Britain  under  one 
aw,  is,  as  far  as  I  am  capable  to  make  any  opinion  of 
o  g^eat  a  cause,  very  agreeable  to  policy  and  justice. 
To  policy,  because  it  is  one  of  the  best  assurances,  as 
luman  events  can  be  assured,  that  there  will  be  never 
ny  relapse  in  any  future  ages  to  a  separation.  To 
iistice,  because  dulds  tractus  parijtigo :  it  is  reason- 
ble  that  communication  of  privilege  draw  on  commu-^ 
lication  of  discipline  and  rule.  This  work  being  of 
;reatne8s  and  difficulty,  needeth  not  to  embrace  any 
greater  compass  of  designment,  than  is  necessary  to 
rour  majesty's  main  end  and  intention.  I  consider 
herefore,  that  it  is  a  true  aiid  received  division  of  law 
nto  JUS  publicum  and  pri  itum^  the  one  being  the 
linews  of  property,  and  the  other  of  government;  for 
hat  which  concemeth  private  interest  of  meum  and 
uunij  in  my  simple  opinion,  it  is  not  at  this  time  to  be 
neddled  with ;  men  love  to  hold  their  own  as  they 
lave  held,  and  the  difference  of  this  law  carrieth  no 
nark  of  separation ;  for  we  see  in  any  one  kingdom, 
rhich  is  most  at  imity  in  itself,  there  is  diversity  of 
astoms  for  theguidingof  property  and  private  rights : 
nve^  varietas  sUj  scissura  turn  sit*  All  the  labour 
•  to  be  spent  in  the  other  part ;  though  perhaps  not  in 
A  die  other  part ;  for,  it  may  be,  your  majesty,  in 
poor  hi^h  wisdom,  will  discern  that  even  in  mat  part 
hoe  will  not  be  requisite  a  conformity  in  all  points. 
bid  although  such  conformity  were  to  be  wished,  yet 
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perchance  it  will  be  scarcely  possible  in  many  points 
to  pass  them  for  the  present  by  assent  of  parliamenL 
But  because  we  that  serve  your  majesty  in  the  ser- 
vice of  our  skill  and  profession,  cannot  judge  what 
your  majesty,  upon  reason  of  state,  will  leave  and 
take;  therefore  it  is  fit  for  us  to  give,  as  near  as  we 
can,  a  general  information  :  wherein  I,  for  my  part, 
think  good  to  hold  myself  to  one  of  the  parallels,  I 
mean  that  of  the  English  laws.  For  although  I  have 
read,  and  read  with  delight,  the  Scottish  statutes, and 
some  other  collection  of  their  laws;  with  delight  I  say, 
partly  to  see  their  brevity  and  propriety  of  speech, 
Bod  partly  to  see  tliem  come  so  near  to  our  laws ;  yet 
I  am  unwilling  to  put  my  sickle  in  another's  liarvest, 
but  to  leave  it  to  the  lawyers  of  the  Scottish  nation  ; 
the  rather,  because  I  imagine  with  myself  that  if  a 
Scottish  lawyer  should  undertake,  reading  of  the 
English  statutes,  or  other  our  books  of  law,  to  set 
down  positively  in  articles  what  the  law  of  England 
were,  he  might  oftentimes  err  :  and  the  like  errors,  I 
make  account,  I  might  incur  in  theirs.  And  there- 
fore, as  1  take  it,  the  right  way  is,  that  the  lawyers  of 
either  nation  do  set  down  in  brief  articles  what  the 
law  is  of  their  nation,  and  then  after,  a  book  of  two 
columns,  either  having  the  two  laws  placed  respec- 
tively, to  be  offered  to  your  majesty,  that  your  ins- 
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stant  ordinances  of  law,  but  likewise  forms  of  adminis- 
tration of  law,  such  as  are  the  commissions  of  the 
peace,  the  visitations  of  the  provinces  by  the  judges 
of  the  circuits,  and  the  like.  For  these  in  my  opinion, 
for  the  purpose  now  in  hand,  deserve  a  special  ob- 
servation, because  they  being  matters  of  that  tempo- 
rary nature,  as  they  may  be  altered,  as  I  suppose,  in 
either  kingdom,  without  parliament,  as  to  your  ma- 
jes^'s  wisdom  may  seem  best ;  it  may  be  the  most 
profitable  and  ready  part  of  this  labour  will  consist 
in  the  introducing  of  some  uniformity  in  them. 

To  begin  therefore  with  capital  crimes,  and  first '' 
atkBt  of  treason. 

CASES  OF  TREASON. 

,  Where  a  man  doth  compass  or  imagine  the  death 
of  the  king,  if  it  appear  by  any  overt  act,  it  is 
treason. 

.Where  a  man  doth  compass  or  imagine  the  death 
of  the  king's  wife,  if  it  appear  by  an  overt  act,  it  is 
treason. 

Where  a  man  doth  compass  or  imagine  the  death 
of  the  king's  eldest  son  and  heir,  if  it  appear  by  any 
overt  acty  it  id  treason. 

Where  a  man  doth  violate  the  king's  wife,  it  is 
treason. 

Where  a  man  doth  violate  the  king's  eldest  daugh- 
ter unmarried,  it  is  treason. 

Where  a  man  doth  violate  the  wife  of  the  king*s 
eld^  son  and  heir,  it  is  treason. 
■,^       Where  a  man  doth  levy  war  against  the  king  and 
P  kis.reahn,  it  is  treason. 

Where  a  man  is  adherent  to  the  king's  enemies, 
them  aid  and  comfort,  it  b  treason, 
lere  a  man  counterfeited  the  king's  great  seal, 
treason. 
i?  Where  j         i  counterfeiteth  the  king's  privy  seal, 
il  it  treason. 

Where  a  man  counterfeiteth  the  king's  privy  signet, 

ittreaso   . 

^      VOL.  IV.  u 
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Where  a  man  doth  counterfeit  the  king's  sign  ma- 
nual, it  is  treason.. 

Where  a  man  counterfeits  the  king's  money,  it  is 
treason. 

Where  a  man  bringeth  into  the  realm  false  monef, 
counterfeited  to  the  likeness  of  the  coin  of  En^and, 
with  intent  to  merchandise  or  make  payment  there- 
with, and  knowing  it  to  be  false,  it  is  treason. 

Where  a  man  counterfeiteth  any  foreign  coin  car- 
rent  in  payment  within  this  realm,  it  is  treason. 

Where  a  man  doth  briug  in  foreign  money,  being 
current  within  the  realm,  the  same  being  nUse  ana 
counterfeit,  with  intent  to  utter  it,  and  knowing  tlie 
same  to  be  false,  it  is  treason. 

Where  a  man  doth  clip,  wash,  round,  or  file  any  of 
the  king's  money,  or  any  foreign  coin  current  by  pro- 
clamation, for  gain's  sake,  it  is  treason. 

Whert  a  man  doth  any  ways  impair,  diminish,  fal- 
sify, scale,  or  iigliten  the  king's  money,  or  any  foreign 
moneys  current  by  proclamation,  it  is  treason. 

Where  a  man  ktlletli  the  chancellor,  being  in  his 
place  and  doing  his  office,  it  is  treason. 

Where  a  man  killeth  the  treasurer,  being  in  his 
place  and  doing  his  office,  it  is  treason. 

Where  a  man  killeth  the  king's  justice  in  eyre, 
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Where  any  person  being  brought  up  in  a  college 
of  Jesuits,  or  seminary,  shall  not  return  within  six 
months  after  proclamation  made,  and  within  two  days 
after  his  return  submit  himself  to  take  the  oath  of 
supremacy,  if  otherwise  he  do  return,  or  be  within 
the  realm,  it  is  treason. 

Where  a  man  doth  affirm  or  maintain  any  authority 
of  jurisdiction  spiritual,  or  doth  put  in  use  or  execute 
any  thing  for  the  advancement  or  setting  forth  thereof, 
such  ofiimce,  the  third  time  committed,  is  treason. 

Wha«  a  man  refuseth  to  take  the  oath  of  supre- 
macy, being  tendered  by  the  bishop  of  the  diocese,  if 
he  be  an  ecclesiastical  person ;  or  by  commission  out  of 
the  chancery,  if  he  be  a  temporal  person;  such  of- 
fence the  second  time  is  treason. 

Where  a  man  committed  for  treason  doth  volun- 
tarily hresk  prison,  it  is  treason. 

'Where  a  jailor  doth  voluntarily  permit  a  man  com- 
mitted for  treason  to  escape,  it  is  treason.     ^ 

Where  a  man  procurelh  or  consenteth  to  a  treason, 
it  is  treason. 

Where  a  man  relieveth  or  comforteth  a  traitor, 
knowing  it,  it  is  treason. 

The  punishment f  trials  and  proceedings^  in  cases 

of  treason. 

In  treason,  the  corporal  punishment  is  by  drawing 
on  a  hurdle  from  the  place  of  the  prison  to  the  place 
of  ezecniion,  and  by  hanging  and  being  cut  dovm 
alive,  bowelling,  and  quarterijag :  and  in  women  by 
burning. 

In  treason,  there  ensueth  a  corruption  of  blood  in 
the  line  aseending  and  descending. 

In  treason,  lands  and  goods  are  forfeited,  and  in- 
hentances,  as  well  intailed  as  fee-simple,  and  the 
profits  of  estates  for  life. 

In  treason,  the  escheats  go  to  the  king,  and  not  to 

die  lord  of  the- fee.  r    ,.     . 

In  treason^  the  lands  forfeited  shall  be  in  the  kmg  s 

actnal  possession  without  office. 

v2 
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.  In  treason  there  be  no  accessaries,  but  all  are'f^D- 
cipals. 

In  treason,  no  benefit  of  clergy,  or  sanctuary,  or 
peremptory  challenge. 

In  treason,  iftheparty  stand  mute,  yet  nevertheless 
judgment  and  attainder  shall  proceed  all  one  as  vpMi 
verdict. 

In  treason,  bail  is  not  permitted. 

Id  treason,  no  counsel  is  to  be  allowed  to  the  par^. 

In  treason,  no  witness  shall  be  received  upon  oath 
for  the  party's  justification. 

In  treason,  if  the  fact  be  committed  beyond  the 
seas,  yet  it  may  be  tried  in  any  county  where  tine 
king  will  award  his  conunission. 

In  treason,  if  the  par^  be  non  s.ana  memerue,  yet 
if  he  had  fonnerly  confessed  it  before  the  kill's 
council,  and  that  it  be  certified  that  he  was  of  good 
memory  at  the  time  of  his  examination  and  confes- 
sion, the  court  may  proceed  to  judgment  without  cdl- 
ing  or  arraigning  the  party. 

In  treason,  the  death  of  the  par^  before  conviction 
dischargeth  all  proceedings  and  forfeitures. 

In  treason,  if  the  party  be  once  acquitted,  he  shall 
not  be  brought  in  question  again  for  the  same  fact 

In  treason,  no  new  case  not  expressed  in  the  statute 
of  25  Ed.  Ill,  nor  made  treason  by  any  special  statute 
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hath  been  an  ancient  use  and  favour  from  the  kings 
of  this  realm  to  pardon  the  execution  of  banging, 
drawing,  and  quartering ;  and  to  make  warrant  for 
their  beheading. 

The  proceeding  in  case  of  tre&son  with  a  common 
subject  is  in  the  king  s  bench,  or  by  commission  of 
Oyer  and  Terminer. 

MISPRISION   OF  TREASON. 

Cases  of  misprision  of  treason. 

WHEBEaman  concealeth  high  treason  only,  without 
any  comforting  or  abetting,  it  is  misprision  of  treason. 

Where  a  man  counterfeiteth  any  foreign  coin  of  gold 
or  silver  not  current  in  the  realm,  it  is  misprision  of 
treason. 

The  fumshmentj   trials  and  proceeding  in  cases  of 

misprision  of  treason. 

The  punishment  of  misprision  of  treason  is  by  per- 
petual imprisonment,  loss  of  the  issues  of  their  lands 
during  life,  and  loss  of  goods  and  chattels. 

The  proceeding  and  trial  is,  as  in  cases  of  treason. 

In  misprision  of  treason  bail  is  not  admitted. 

PETIT  TREASON. 

Cases  of  petit  treason, 

Whsee  the  servant  killeth  the  master,  it  is  petit 
treason. 

Where  the  wife  killeth  her  husband,  it  is  petit 
treason. 

Where  a  spiritual  man  killeth  his  prelate,  to  whom 
he  is  subordinate,  and  oweth  faith  and  obedience,  it 
IS  pe^t  treason. 

Where  the  son  killeth  the  father  or  mother,  it  hath 
been  questioned  whether  it  be  petit  treason,  and  the 
Ifrfe  experience  and  opinion  seemeth  to  weigh  to 
the  i9>ntrary,  though  against  law  and  reason  in  my 
judgment. 
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The  punishment,  trial,  and  proceeding  in  casea 

of  petit  treaaon. 
Id  petit  treason,  the  corporal  punishment  is  by 
drawing  on  a  hurdle,  and  hanging,  and  in  a  wo- 
man, burning. 

In  petit  treason,  the  forfeiture  is  the  same  with  the 
case  of  felony. 

In  petit  treason,  all  accessaries  are  but  in  ease  of 
fdony. 

FELONY. 

Cases  of  felony. 

Where  a  man  committeth  murder,  that  is,  homi- 
cide erf  prepensed  malice,  it  is  felony. 

Where  a  man  committeth  manslaughter,  that  is,  ho- 
micide of  sudden  heat,  and  not  of  malice  prepensed, 
it  is  felony. 

Where  a  man  committeth  burglary,  that  is,  break- 
ing of  a  house  with  an  intent  to  commit  felony,  it  \a 
felony. 

Where  a  man  rideth  armed,  with  a  felonious  intot, 
it  is  felony. 

Where  a  man  doth  maliciously  and  feloniously  bnni 
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Where  a  servant  hath  goods  of  bis  master  s  delivered 
unto  him,  and  goeth  away  with  them,  it  is  felony. 

Where  a  man  conjures,  or  invocates  wicked  spirits, 
it  is  felony. 

Where  a  man  doth  use  or  practise  any  manner  of 
v?itchcraft,  whereby  any  person  shall  be  killed,  wasted, 
or  lamed  in  his  body,  it  is  felony. 

Where  a  man  practiseth  any  witchcraft,  to  discover 
treasinre  hid,  or  to  discover  stolen  goods,  or  to  provoke 
unlawful  love,  or  to  impair  or  hurt  any  man's  cattle  or 
goods,  the  second  time,  having  been  once  before  con- 
victed of  like  offence,  it  is  felony. 

Where  a  man  useth  the  craft  of  multiplication  of 
gold  or  silver,  it  is  felony. 

Where  a  man  committeth  rape,  it  is  felony, 

Where  a  man  taketh  away  a  woman  against  her 
will,  not  claiming  her  as  his  ward  or  bondwoman,  it 
is  felony. 

Where  any  person  marrieth  again,  her  or  his  former 
husband  or  wife  being  alive,  it  is  felony. 

Where  a  man  committeth  buggery  with  man  or 
beast,  it  is  felony. 

Where  any  persons,  above  the  number  of  twelve, 
shall  assemble  themselves  with  intent  to  put  down  en- 
closures, or  bring  down  the  prices  of  victuals,  etc.  and 
do  not  depart  after  proclamation,  it  is  felony. 

Where  a  man  shall  use  any  words  to  encourage  or 
draw  any  people  together,  ut  supra^  and  they  do  as- 
semble accordingly,  and  do  not  depart  after  proclama- 
tion, it  is  felony. 

Where  a  man  being  the  king's  sworn  servant,  con- 
spireth  to  murder  any  lord  of  the  realm  or  any  of  the 
privy  council,  it  is  felony. 

'  Where  a  soldier  hath  taken  any  part  of  the  kings 
ww^,  and  departeth  without  licence,  it  is  felony. 
» *  Where  a  man  receiveth  a  seminary  priest,  knowing 
hitb  to  be  such  a  priest,  it  is  felony. 
^  Where  a  recusant,  which  is  a  seducer,  and  per- 
•Oftder,  and  inciter  of  the  king's  subjects  against  the 
king's  authority  in  ecclesiastical  causes,  or  a  per- 
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loader  of  conveDticles,  fy:.  ahall  refuse  to  abjure  the 
realm,  it  is  felony. 

Where  T^fabonda  be  found  in  the  realm,  calling 
themselves  ^yptians,  it  is  feloay. 

Wherea  purveyor  taketh  without  warrant,  or  other- 
wise doth  offend  gainst  certain  special  laws,  it  ii 
felony. 

Where  a  man  hunteth  in  any  forest,  park,  or  war- 
ren, by  night  or  by  day,  with  vizards  or  other  dis- 
guisements,  and  is  examined  thereof  and  concealeA 
nis  fact,  it  is  felony. 

Where  a  man  stealeth  certain  kind  of  hawki,  it  is 
felony. 

Where  a  man  committeth  foi^ry  the  second  time, 
having  been  once  before  convicted,  it  is  felony. 

Where  a  man  transporteth  rams  or  other  she^  out 
of  the  king's  dominions,  the  second  time,  it  is  felony. 

Where  a  man  being  imprisoned  for  felony,  breab 
prison,  it  is  felony. 

Where  a  man  procureth  or  consenteth  to  a  fekngr 
to  be  committed,  it  is  felony,  as  to  make  him  accessuy 
before  the  fact. 

Where  a  man  receiveth  or  relieveth  a  felon,  know- 
ing thereof,  it  is  felony,  as  to  make  him  accesniy 
after  the  fact. 

Where  a  woman,  by  the  conatraint  of  her 
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In  felony,  there  foUoweth  corraption  of  blood,  ex- 
cept it  be  in  cases  made  felony  by  special  statutes, 
with  a  proviso  that  there  shall  be  no  corruption  of 
blood. 

In  felony,  lands  in  fee-simple  and  goods  are  for-* 
feited,  but  not  lands  intailed,  and  the  profits  of  estates 
for  life  are  likewise  forfeited :  And  by  some  customs 
lands  in  fee-simple  are  not  forfeited ; 

The  father  to  the  bough  y  son  to  the  plough; 
as  in  Gavelkind  in  Kent,  and  other  places. 

In  felony,  the  escheats  go  to  the  lord  of  the  fee, 
and  not  to  the  king,  except  he  be  lord :  But  the  profits 
of  estates  for  lives,  or  in  tail  during  the  life  of  tenant 
in  tail,  go  to  the  king;  and  the  king  hath  likewise,  in 
fee-simple  lands  holden  of  common  lords,  annum, 
diem^  et  vastum. 

In  felony,  the  lands  are  not  in  the  king  before  of- 
fice, nor  in  the  lord  before  entry  or  recovery  in  writ 
of  escheat,  or  death  of  the  party  attainted. 

In  felony,  there  can  be  no  proceeding  with  the  ac- 
cessary before  there  be  a  proceeding  with  the  princi- 
pal ;  which  principal  if  he  die,  or  plead  his  pardon, 
or  have  his  clergy  before  attainder,  the  accessaries 
can  never  be  dealt  with. 

In  felony,  if  the  party  stand  mute,  and  will  not  put 
liifnuplf  upon  his  trial,  or  challenge  peremptorily 
above  the  number  that  the  law  allows,  he  shall  have 
judgment  not  of  hanging,  but  of  penance  of  pressing 
to  death;  but  then  he  saves  his  lands,  and  forfeits 
only  his  goods. 

In  fidkniy,  at  the  common  law,  the  benefit  of  clergy 
or  sanctuary  was  allowed;  but  now  by  statutes  it  is 
taken  away  in  most  cases. 

In  felony,  bail  may  be  admitted  where  the  fact  is 
not  notorious,  and  the  person  not  of  evil  fame. 
in  felony,  no  counsel  is  to  be  allowed  to  the  party, 
%  ao  more  than  in  treason. 

\      la  felony,  no  witness  shall  be  received  upon  oath 

I  &r  the  party's  justification,  no  more  than  in  treason. 

E       In  felcmy,  if  the  fact  be  committed  beyond  the  seas, 

or  upon  th    seas,  super  altum  mare,  there  is  no  trial 
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at  all  in  the  ODe  case,  nor  by  course  of  jury  in  the 
other  case,  but  by  the  jurisdictioQ  of  the  Admiral^. 

In  felony,  if  the  party  be  non  sana  memoria,  ii- 
though  it  be  after  the  fact,  he  cannot  be  tried  nor  ad- 
judged, except  it  be  in  course  of  outlawry,  and  that 
is  U80  erroneous. 

In  felony,  the  death  of  the  party  befqre  convictiMi 
dischargeth  all  proceedings  and  forfeitures. 

In  felony,  if  the  party  be  once  acquitted,  or  in  peril 
of  judgment  of  life  lawfully,  he  shall  never  be  brought 
in  question  again  for  the  same  fact. 

In  felony,  the  prosecution  may  be  either  at  the 
king's  suit,  by  way  of  indictment,  or  at  the  party's 
suit  by  way  of  appeal ;  and  if  it  be  by  way  of  appeal, 
the  defendant  shall  have  his  counsel,  and  produce  wit- 
nesses upon  oath,  as  in  civil  causes. 

In  felony,  the  king  may  grant  Jiault  Justice  to  a  sub- 
ject, with  the  regality  of  power  to  pardon  it. 

In  felony,  the  trial  of  peers  is  alt  one  as  in  case  of 
treason. 

■  In  felony,  the  proceedings  are  in  the  king's  bencb, 
or  before  commissioners  of  O^er  and  Terminer,  or  of 
gaol  delivery,  and  in  some  cases  before  justices  of 
peace. 
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OFFENCES  OF  PR^MUNIRE. 

Cases  of  Prcemunire. 

Where  a  man  purchaseth  or  accepteth  any  pro- 
vision, that  is,  collation  of  any  spiritual  benefice  or 
living,  from  the  see  of  Rome,  it  is  case  of  praemu- 
nire. 

Where  a  man  shall  purchase  any  process  to  draw 
any  people  of  the  king's  allegiance  out  of  the  realm, 
in  plea,  where  of  the  cognizance  pertains  to  the  king's 
court,  and  cometh  not  in  person  to  answer  his  con- 
tempt in  that  behalf  before  the  king  and  his  council, 
or  in  his  chancery,  it  is  case  of  praemunire. 

Where  a  man  doth  sue  in  any  court  which  is  not 
the  king's  court,  to  defeat  or- impeach  any  judgment 
given  in  the  king's  court,  and  doth  not  appear  to  an- 
swer his  contempt,  it  is  case  of  praemunire. 

Where  a  man  doth  purchase  or  pursue  in  the  court 
of  Home,  or  elsewhere,  any  process,  sentence  of  ex- 
commonication,  bull,  instrument,  or  other  thing  which 
touches  the  king  in  his  regality,  or  his  realm  in  pre- 
judice, it  is  case  of  praemunire. 

Where  a  man  doth  affirm  or  maintain  any  foreign 
aiidiority  of  jurisdiction  spiritual,  or  doth  put  in  use 
or  execute  any  thing  for  the  advancement  or  setting 
forth  thereof;  such  offence,  the  second  time  commit- 
ted, is  ease  of  praemunire. 

Where  a  man  refuseth  to  take  the  oath  of  supre- 

macjr,  being  tendered  by  the  bishop  of  the  diocese,  if 

he  be  an  ecclesiastical  person ;  or  by  commission  out 

I    of  ^  chancery,  if  he  be  a  temporal  person,  it  is  case 

I .  of  pramunire. 

where  the  dean  and  chapter  of  any  church,  upon 

die  Gn^  (Telire  of  an  archbishop  or  bishop,  doth  re- 

to  elegit  any  such  archbishop  or  bishop  as  is  no- 

lated  u  ito  them  in  the  king's  letters  missive,  it  is 

of  pr    lunire. 

Where  a  man  doth  contribute  or  give  relief  unto 
any  Jesuit  or  seminary  priests,  or  to  any  coUege  of 
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Jesuits  or  semiDary  priests,  or  to  any  person  brought 
up  therein,  and  cfdled  home,  and  not  returning,  it  is 
case  of  prsemunire. 

Where  a  man  is  broker  of  ao  usurious  contract 
above  ten  in  the  hundred,  it  is  case  of  prsemuoire. 

The  fumshmmi,  trial,  and  proceedings  in  cases 
of  prcemunire. 

The  punishment,  is  by  imprisonment  during'  life, 
forfeiture  of  goods,  forfeiture  of  lands  in  fee-simple, 
and  forfeiture  of  the  profits  of  land  intailed,  or  for  life. 

The  trial  and  proceeding  is  as  in  cases  of  misprision 
of  treason;  and  the  trial  is  by  peers,  where  a  peer  of 
the  realm  is  the  offender. 

OFFENCES  OF  ABJURATION  AND  EXILE. 

Cases  of  abjuration  and  exile,  and  the  pro- 
cudings  therein. 

Where  a  man  committeth  any  felony,  for  the 
which  at  this  day  he  may  have  privilege  of  sanctuary, 
and  taketh  sanctuary,  and  confesseth  the  felony  before 
the  coroner,  he  shall  abjure  the  liberty  of  the  realm, 
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Where  a  man  being  a  popish  recusant,  and  not  hay- 
ing lands  to  the  value  of  twenty  marks  per  armumy 
nor  goods  to  the  yalue  of  40/.  shall  not  repair  to  his 
dwelling  or  place  where  he  was  born,  and  there  con- 
fine himself  within  the  compass  of  five  miles,  he  shall 
abjure  the  realm;  and  if  he  return,  he  shall  be  in  the 
degree  of  a  felon. 

Where  a  man  kills  the  king's  deer  in  chases  or  fo' 
rests,  and  can  find  no  sureties  after  a  year's  imprison- 
ment, he  shall  abjure  the  realm. 

Where  a  man  is  a  trespasser  in  parks,  or  in  ponds 
offish,  and  after  three  years'  imprisonment  cannot  find 
sureties,  he  shall  abjure  the  realm. 

Where  a  man  is  a  ravisher  of  any  child  within  age, 
whose  marriage  belongs  to  any  person,  and  marrieth 
the  said  child  after  years  of  consent,  and  is  not  able 
to  satisfy  for  the  marriage,  he  shall  abjure  the  realm. 

OFFENCE  OF  HERESY. 
Cases  of  heresy  J  and  the  trial  and  proceeding  therein. 

The  declaration  of  heresy,  and  likewise  the  pro- 
ceeding and  judgment  upon  heretics,  is  by  the  com- 
mon laws  of  this  realm  referred  to  the  jurisdiction  ec- 
clesiastical, and  the  secular  arm  is  reached  unto  them 
by  the  common  laws,  and  not  by  any  statute  for  the 
execution  of  them  by  the  king's  writ  de  hceretico 
comburendo. 

CASES  OF  THE  KING'S  PREROGATIVE. 

l%e  long's  prerogative  in  parliament. 

1.  The  king  hath  an  absolute  negative  voice  to  aU 
hills  that  pass  the  parliament,  so  as  without  his  royal 
iMent  they  have  a  mere  nullity,  and  not  so  much  as 
mtAoritas  prascripta^  as  senatus  consulta  had,  not- 
^  withstanding  the  intercession  of  tribunes. 
^  %r  The  kmg  may  smnmon  parliaments,  dissolve 
^   thaoft,  adjourn  and  prorogue  them  at  his  pleasure.   . 
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3.  The  king  may  add  voices  in  parliament  at  his 
pleasure,  for  he  may  give  privileges  to  borough  towns, 
and  call  and  create  barons  at  his  pleasure. 

4.  No  man  can  sit  in  parliament  unless  he  take  the 
oath  of  allegiance. 

The  king's  prerogative  in  war  and  peace. 

1.  The  king  hath  power  to  declare  and  proclaim 
war,  and  make  and  conclude  peace. 

2.  The  king  hath  power  to  make  leagnei  and  cou- 
federacies  with  foreign  estates,  more  or  less  «tmt,  and 
to  revoke  and  disannul  them  at  his  pleasure. 

3.  The  king  hath  power  to  command  the  bodies  of 
his  subjects  for  service  of  his  wars,  and  to  muster, 
train,  and  levy  men,  and  to  transport  them  by  sea  or 
land  at  his  pleasure. 

4.  The  king  hath  power  in  time  of  war  to  execute 
martial  law,  and  to  appoint  all  officers  of  war  at  his 
pleasure, 

5.  The  kinghath  power  to  grant  his  letters  of  mart 
and  reprisal  for  remedy  to  his  subjects  upon  foreign 
wrongs. 

6.  The  king  may  give  knighthood,  and  thereby 
enable  any  subject  to  perform  knight' 
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The  king's  prerogative  in  matters  of  trade  and 

traffic. 

1 .  The  king  may  constrain  the  person  of  any  of 
his  subjects  not  to  go  out  of  the  realm. 

2.  The  king  may  restrain  any  of  his  subjects  to  go 
out  of  the  realm  in  any  special  part  foreign. 

3.  The  king  may  forbid  the  exportation  of  any  com- 
modities out  of  the  realm. 

4.  The  king  may  forbid  the  importation  of  any  com- 
modities into  this  realm. 

5.  The  king  may  set  a  reasonable  impost  upon  any 
foreign  wares  that  come  into  the  realm,  and  so  of  na- 
tive wares  that  go  out  of  the  realm. 

The  king's  prerogative  in  the  persons  of  his  subjects. 

1.  The  king  may  create  any  corporation  or  body 
poUtic,  and  enable  them  to  purchase,  to  grant,  to  sue, 
and  be  sued ;  and  with  such  restrictions  and  limita- 
tions as  he  pleases. 

2.  The  king  may  denizen  and  enable  any  foreigner 
for  him  and  his  descendants  after  the  charter;  though 
he  cannot  naturalize,  nor  enable  him  to  make  pedigree 
from  ancestors  paramount. 

3.  The  king  may  enable  any  attainted  person,  by 
Kis  charter  of  pardon,  and  purge  the  blood  for  time  to 
come,  tkcmgh  he  cannot  restore  the  blood  for  the  time 
past 

4.  The  king  may  enable  any  dead  persons  in  the  law, 
as  men  professed  in  religion,  to  take  and  purchase  to 
the  king's  benefit. 

A  twofold  power  of  the  law. 

1.  A  Direction :  In  this  respect  the  king  is  under- 
Madi  the  law;  because  his  acts  are  guided  thereby. 

%  Correction :  In  this  respect  the  king  is  above  the 
law;  for  it  may  not  correct  him  for  any  o£fence. 
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A  twofold  power  in  the  king. 

1 .  His  absolute  power,  whereby  he  may  levy  forces 
against  any  nation. 

2.  His  limited  power,  which  is  declared  and  ex- 
pressed in  the  laws  what  he  may  do. 


AN 

EXPLANATION 

WHAT  MANNER  OF    PERSONS    THOSE    SHOULD    BE, 
That  are  to  execute  the  Power  or  Ordinance  of  the 

KING'S    PREROGATIVE. 


That  absolute  prerogative,  according  to  the 
ttg's  pleasure,  revealed  by  his  laws,  may  be  exer- 
ted and  executed  by  any  subject,  to  whom  power 
ly  be  given  by  the  king,  in  any  place  of  judgment 
conmiission,  which  the  king  by  his  law  hath  or- 
ined :  in  which  the  judge  subordinate  cannot  wrong 
5  people,  the  law  laying  down  a  measure  by  which 
ery  judge  should  govern  and  execute ;  against 
lich  law  if  any  judge  proceed,  he  is  by  the  law 
estionable,  and  punishable  for  his  transgressions. 
In  this  nature  are  all  the  judges  and  commissioners 
the  land,  no  otherwise  than  in  their  courts,  in  which 
i  king  in  person  is  supposed  to  sit,  who  cannot 
ike  that  trespass,  felony,  or  treason,  which  the  law 
th  not  made  so  to  be,  neither  can  punish  the  guilty 

other  punishment  than  the  laws  have  appointed. 
This  prerogative  or  power  as  it  is  over  all  the  sub- 
its,  so  bein^  known  by  the  subjects,  they  are  with- 
t  excuse  if  mey  offend,  and  suffer  no  wrong,  if  they 
justly  punisl^ed ;  and  by  this  prerogative  the  king 
vemeth  all  sorts  of  people  according  unto  known 

2.  The  absolute  prerogative,  which  is  in  kings  ac- 
rding  to  their  private  will  and  judmnent,  cannot  be 
scuted.by  any  subject;  neither  is  it  possible  to 
re  such  power  by  commission ;  or  fit  to  subject  the 
ople  to  tne  same ;  for  the  king  in  that  he  is  me  sub- 
tute  of  God  immediately,  the  father  of  his  people, 

VOL.  IV,  X 
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and  head  of  the  commoDwealth,  hath,  hy  participatioa 
with  God,  and  with  his  subjects,  a  discretioQ,  judgment, 
and  feeling  love  towards  those,  over  whom  he  reign- 
eth,  only  proper  to  himself,  or  to  his  place  and  per- 
son ;  who,  seeing  he  cannot  in  any  others  infuse  his 
wisdom,  power,  or  gifts,  which  God,  in  respect  of  hii 
place  and  chaise,  Hath  enabled  him  withal,  can  nei- 
ther subordinate  any  other  judge  to  govern  by  that 
knowledge,  which  the  king  can  no  otherwise,  than  by 
his  known  will,  participate  unto  him:  and  if  any 
such  subordinate  judge  shall  obtain  commission  ac- 
cording to  the  discretion  of  such  judge  to  govern  the 
people,  timt  judge  is  bound  to  think  that  to  be  his 
soundest  discretion,  which  the  law,  in  which  is  the 
king's  known  will,  sheweth  uuto  him  to  be  that  jus- 
tice which  he  ought  to  administer:  otherwise  he  miglit 
seem  to  esteem  himself  above  the  king's  law,  who  will 
not  govern  by  it,  or  to  have  a  power  derived  from 
other  than  from  the  king,  which  in  the  kingdom  will 
administer  justice  contrary  unto  the  justice  of  the 
land ;  neither  can  such  a  judge  or  commissioner  un- 
der the  name  of  the  king's  authority  shroud  his  own 
high  action,  seeing  the  conscience  and  discretion  of 
every  man  is  particular  and  private  to  himself,  so  as 
the  discretion  of  the  judge  cannot  be  properly  or  pos- 
sibly the  discretion  or  the  conscience  of  the  kingr 
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seek  to  thrust  himself  into  them  but  for  hopes  of 
Then  is  not  any  prerogative  oppugned,  but 
itained,  though  it  be  desired,  that  every  subor- 
te  magistrate  may  not  be  made  supreme,  where- 
le  mav  seize  upon  the  hearts  of  the  people,  take 
I  the  king  the  respect  due  unto  him  only,  or  judge 
people  otherwise  than  the  king  doth  himself. 

And  although  the  prince  be  not  bound  to  ren- 
any  account  to  the  law,  which  in  person  he  ad- 
Atereth  himself,  yet  every  subordinate  jud^e  must 
er  an  account  to  the  king,  by  his  laws,  how  he 

administered  justice  in  his  place  where  he  is  set. 
if  he  hath  power  to  rule  by  private  direction,  for 
:h  there  is  no  law,  how  can  he  be  questioned  by 
sv,  if  in  his  private  censure  he  offends? 

Therefore,  it  seemeth,  that  in  giving  such  au- 
ity,  the  king  ordaineth  not  subordinate  magistrates, 
ibsolute  kings :  and  what  doth  the  king  leave  to 
lelfy  who  giveth  so  much  to  others,  as  he  hath  him- 
f  Neither  is  there  a  greater  bond  to  tie  the  sub- 
to  his  prince  in  particular,  than  when  he  shall 
I  recourse  unto  him,  in  his  person,  or  in  his 
er,  for  relief  of  the  wrongs  which  from  private 
be  offered ;  or  for  reformation  of  the  oppressions 
Ji  any  subordinate  magistrate  shall  impose  upon 
>eople.  There  can  be  no  offence  in  the  judge,  who 
j)Ower  to  execute  According  to  his  discretion,  when 
liscretion  of  any  judge  shsdl  be  thought  fit  to  be  li- 
d,  and  therefore  there  can  be  therein  no  reforma- 
;  whereby  the  king  in  this  useth  no  prerogative  to 
I  his  subjects  right ;  then  the  subject  is  bound  to 
urhelpless  wrong ;  and  the  discontent  of  the  people 
st  upon  the  king;  the  laws  being  neglected,  which 
.  their  equity  in  all  other  causes  and  judgments, 
[ig  this,  interpose  themselves  and  yield  remedy. 
.  And  to  conclude,  custom  cannot  confirm  that 
^  is  any  ways  unreasonable  of  itself. 
/^isdom  will  not  allow  that,  which  is  many  ways 
j;erous,  and  no  ways  profitable, 
istice  will  not  approve  that  government,  where  it 
lot  be  but  wrong  must  be  committed. 

x2 
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Neither  can  there  be  any  rule  by  which  to  try  it, 
nor  means  of  reformation  of  it. 

7.  Therefore,  whosoever  desireth  government  must 
seek  such  as  heis  capable  of,  not  such  as  seemeth  to 
himself  most  easy  to  execute  ;  for  it  is  apparent,  thai 
it  is  easy  to  him  that  knoweth  not  law  nor  justice,  to 
rule  as  he  listeth,  his  will  never  wanting  a  power  to 
itself;  but  it  is  safe  and  blameless,  both  for  the  jud^e 
and  people,  and  honour  to  the  king,  that  judges  be 
appointed  who  know  the  law,  and  that  they  be  limited 
to  govern  according  to  the  law. 


THE 

OFFICE  OF  CONSTABLES, 

ORiqprAL    A1U>    USE    OF 

OURTS  LEET,  SHERIFF'S  TURN,  etc. 

WITH 

Answers  to  the  Questions  propounded  by  Sir 
'gander  Hay^  Knt.  touching  the  Office  of  Con- 
bles.     AD.  1608. 


iiestioQ.  What  is  the  original  of  constables  ? 
twer.  To  the  first  question  of  the  original  of  con- 
s  it  may  be  said,  ca^ut  inter  nubila  condit;  for 
ithority  was  granted  upon  the  ancient  laws  and 
ns  of  this  kingdom  practised  long  before  the 
lest,  and  intended  and  executed  for  conservation 
ice,  and  repression  of  all  manner  of  disturbance 
urt  of  the  people,  and  that  as  well  bv  way  of 
Qtion  as  punisnment ;  but  yet  so,  as  they  have 
licial  power,  to  hear  and  determine  any  cause, 
ily  a  ministerial  power,  as  in  the  answer  to  the 
th  article  is  demonstrated, 
for  the  office  of  high  or  head  constable,  the 
al  of  that  is  yet  more  obscure;  for  though  the 
constable  s  authority  hath  the  more  ample  cir- 
lie  beinff  over  the  hundred,  and  the  petty-con- 
!  over  the  village;  yet  I  do  not  find  that  the 
constable  is  subordinate  to  the  high-constable, 
[>e  ordered  or  commanded  l^y  him ;  and  there- 
doubt,  the  high-constable  was  not  ab  origine; 
at  when  the  business  of  the  county  increased^: 
ithority  of  justices  of  peace  was  enlarged  by 

statutes,  and  then,  for  conveniency  sake,  the 
of  high-constable  grew  in  use  for  the  receiving 

commandments  and  prescripts  from  the  jus- 
>f  peace,  and  distributing  them  to  the  petty- 
bles :  and  in  token  of  this,  the  election  of  high- 


310  q^e  of  Constables. 

constable  in  most  parts  of  the  kingdom  is  by  die  ap- 
pointment of  the  justices  of  the  peace,  whereas  toe 
election  of  the  petty-constable  is  by  the  people. 

But  there  are  two  thiags  unto  which  the  office  of 
constables  hath  special  reference,  and  which  of  neces- 
sity, or  at  least  a  kind  of  congruity,  must  precede  the 
jurisdiction  of  that  office ;  either  die  things  themselves 
orsomething  that  hath  a  similitude  or  anuogy  towards 
them. 

1.  The  division  of  the  territory,  or  gross  of  dte 
shires,  into  hundreds,  villages,  and  towns ;  for  the 
high-constable  is  officer  over  the  hundred,  and  the 
petty-constable  is  over  the  town  or  village. 

2.  The  court-leet,  unto  which  the  constable  is  at- 
tendant and  minister;  for  there  the  constables  are 
chosen  by  the  jury,  there  sworn,  and  there  that  part 
of  their  office  which  concerneth  information  is  prin- 
cipally to  be  perform  ed  :  for  the  jury  being  to  present 
offences  and  offenders,  are  chiefly  to  take  light  from 
theconstableofallmattersofdisturbance  and  nuisance 
of  the  people:  which  they,  in  respect  of  their  office, 
are  presumed  to  have  best  and  most  particular  know- 
ledge of. 

The  jurisdiction  of  the  court-leet,  is  to  three  ends. 
1.  To  take  the  ancient  oath  of  allegiance  of  all 
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defaults  of  officers,  as  constables,  ale-tasters,  and  the 
like :  and  likewise  for  the  choice  of  constables,  as 
mis  Mttd. 

Tke  jurisdiction  of  these  leets  is  either  remaining 
in  liie  king,  and  in  that  case  exercised  by  the  sheriff 
in  his  torn,  which  is  the  grand  leet,  or  granted  over 
to  snbieete ;  but  yet  it  is  still  the  king  s  court. 

2.  QiMst  Qmcermng  the  election  of  constables? 

Anno.  The  election  of  the  petty-constable,  as  was 
said,  is  at  Jiie  court-leet  by  the  inquest  that  make  the 
presenlBientB ;  and  election  of  head  constables  is  by 
the  jostiees  of  the  peace  at  their  quarter  sessions. 

8.  Quest  How  long  is  their  officel 

AMm.  The  office  of  constable  is  annual,  except 
tbej  be  removed . 

4.  Quest  Of  what  rank  or  order  of  men  are  they  ? 
Amw.  They  be  men,  as  it  is  now  used,  of  inferior, 

yea  of  base  condition,  which  is  a  mere  abuse  or  de- 
g«B0rating  from  the  first  institution;  for  the  petty- 
cowrtaUes  in  towns  ought  to  be  of  the  better  sort  of 
resiants  in  the  same ;  save  that  they  be  not  aged  or 
sickly,  but  of  able  bodies  in  respect  of  keeping  watch 
and  toll  of  their  place ;  nor  must  they  be  in  any  man  s 
iivery.  The  high-constables  ought  to  be  of  the  ablest 
firee-kolders,  and  substantialest  sort  of  yeomen,  next 
to  tiie  degree  of  gentlemen ;  but  should  not  be  in-. 
Gondbered  with  any  other  office,  as  mayor  of  a  town, 
imder^slieriff,  bailiff,  etc. 

5.  Quert.   What  allowance  have  the  constables? 
Antm.  They  have  no  allowance,  but  are  bound  by 

duty  to  peiform  their  office  gratis;  which  may  the 
vather  be  endured  because  it  is  but  annual,  and  they 
are  not  tied  to  keep  or  maintain  any  servants  or  under- 
aunisteis,  for  that  every  one  of  the  king's  people 
withtn  their  limits  are  bound  to  assist  them. 

6.  Quest  Wh(U  if  they  refuse  to  do  their  office? 
Antw.  Upon  complaint  made  of  their  refusal  to  any 

justice  of  the  peace,  the  said  justice  may  bind 
over  to  the  sessions,  where,  tf  they  cannot  ex- 
tibemselves  by  some  allegation  that  is  just,  they 
may  be  fined  and  imprisoned  for  their  contempt. 
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7.  ■Quest  What  is  their  authority  or  povxrf 
Aimv.  The  authority  of  the  constable,  as  it  is  sab- 
stantive,  and  of  itself,  or  substituted,  and  astricted.to 
the  warrants  and  commands  of  the  justices  of  die 
peace ;  so  again  it  is  original,  or  additional :  for  either 
It  was  given  them  by  the  common  law,  or  else  annexed 
by  divers  statutes.  And  as  for  sub(»!dioate  power, 
mierein  the  constable  is  only,  to  execute  tho'Cdb- 
mands  of  the  justices  of  peace,  likewise  the  additiood 
power  which  is  given  by  divers  statutes,  it  is  bard  to 
comprehend  in  any  brevi^ ;  for  that  they  do  corre- 
spond to  the  office  and  aumority  of  justices  of  peace, 
which  is  very  large,  and  are  created  by  the  branches 
of  several  statutes:  but  for  the  original  and  substan- 
tive power  of  constables,  it  may  be  reduced  to  Ane 
heads;  namely, 

1.  For  matter  of  peace  only. 

2.  For  peace  and  the  crown. 

3.  For  matter  of  nuisance,  disturbance,  and  disor- 
der, although  they  be  not  accompanied  with  violence 
and  breach  of  the  peace. 

First,  for  pacifying  of  quarrel  begun,  the  constable 
may,  upon  hot  words  given  or  likelihood  of  breach  of 
the  peace  to  ensue,  command  them  in  the  king's  Dame 
to  keep  peace,  and  depart,  and  forbear;  and  so  he  may 
where  an  affray  is  made,  part  the  same,  and  keep  the 


Office  of  Constables.  313 

Secondly,  For  matters  of  the  crown,  the  office  of 
the  constable  consisteth  chiefly  in  these  four  parts : 

1.  To  arrest. 

2.  To  make  hue  and  cry. 

3.  To  search. 

4.  To  seize  goods. 

All  which  the  constable  may  perform  of  his  own 
rathori^,  without  any  warrant  from  the  justices  of 
the  peace. 

I  •  For,  first,  if  any  man  will  lay  murder  or  felony 
to  another's  charge,  or  do  suspect  him  of  murder  or 
rel(my,:he  may  declare  it  to  the  constable,  and  the 
soDBtaiUe  ought,  upon  such  declaration  or  complaint, 
to  carry  him  before  a  justice  of  peace ;  and  if  by 
irommon  Toice  or  fame  any  man  be  suspected,  the 
x>n8table  of  duty  ought  to  arrest  him,  and  bring  him 
before  a  justice  of  peace,  though  there  be  no  other 
ftccasation  or  declaration. 

2.  If  any  house  be  suspected  for  receiving  or  har- 
bouriilg  of  any  felon,  the  constable,  upon  complaint 
[>r  common  fajne,  may  search. 

3.  If  any  fly  upon  the  felony,  the  constable  ought 
to  raiae  hue  and  cry. 

4.  And  the  constable  ought  to  seize  his  goods,  and 
keepthem  safe  without  impairing,  and  inventory  &em 
in  preseiice  of  honest  neighbours. 

Thirdly,  for  matters  of  common  nuisanpe  and  griev- 
ances, they  are  of  very  variable  nature,  according  to 
the  several  comforts  which  man's  life  and  society  re- 
quireth,  and  the  contraries  which  infest  the  same. 
•  In  all  which,  be  it  matter  of  corrupting  air,  water, 
(Mr  yiotnab,  stopping,  straitening,  or  endangering  of 
piisagea,  or  general  deceits  in  weights,  measures,  sizes, 
or  counterfeiting  wares,  and  things  vendible ;  the  of- 
ioe  of  constable  is  to  give,  as  much  as  in  him  lies, 
irfbrmation  of  them,  and  of  the  offenders,  in  leets, 
thrt  tiiey  vtfi  be  presented ;  but  because  leets  are 
hsffk  but  twi<  :e  in  the  year,  and  many  of  those  things 
■^[Bire  presi  it  and  speedv  remedy,  the  constable,  in 
Bkings  notorious  and  of  vulgar  nature,  ought  to  forbid 
^Hd  repress  them  in  the  mean  time :  if  not,  they  are 
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flbr  dieir  coidempt  to  be  fined  and  UB[Hisoiiedf  or  both, 
hj  the  jiuticea  in  their  lessions. 

8.  Quest  What  is  their  oath  f 

Ant.  The  manner  of  the  oath  tbey  tak*  ia  as  fi:^ 
loweth : 

"  You  shall  swear  that  you  shaH  weU  ukI  traly 
*'  Hrv«  the  king,  and  Ae  lord  of  this  law-daj ;  and 
'*  yo«  dudl  cause  the  peace  of  our  sorereign  lonl  the 
"  Ling,  well  and  truly  to  be  kept  to  your  power :  and 
"  jou  sfaaH  arrest  all  those  that  you  see  conunitting 
**  riots,  debates,  and  afirays  in  breach  of  peace:  km 
"  yoD  ahall  well  and  truly  endeavour  yoandf  to  your 
"  beat  knowledge,  Aat  the  statute  of  Winchester 
"  for  watching,  nue  wid  cry,  and  the  Btrtotee  iimd« 
"  for  the  punishment  of  sturdy  beggars,  vagabonds. 
"  rogues,  and  other  idle  persons  coming  within  your 
"  office  be  truly  executed,  and  the  offenders  be  pu- 
"  nished  :  and  you  shall  endeavour,  upon  complaint 
"  made,  to  apprehend  barreters  and  riotous  persons 
••  making  affrays,  and  likewise  to  apprehend  felons  ; 
"  and  if  any  of  them  make  resistance  with  force,  and 
"  multitude  of  misdenneanors,  you  shall  make  out-cry 
"  and  pursue  them  till  they  be  taken;  and  shall  look 
'*  unto  such  persons  asuse  unlawful  games;  and  you 
'  "  shall  have  regard  unto  the  maintenance  of  artillerr : 
'  and  you  shall  well  and  truly  execute  all  process  and 
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mftndmeiit  that  proceeds  from  his  own  auCbority;  but 
it  is  used,  that  the  precepts  of  the  justices  be  ddivered 
unto  the  high-constables,  who  being  few  in  nomber, 
may  bettar  attend  the  justices,  and  then  the  head- 
constables,  by  virtue  thereof,  make  their  precepts  over 
to  the  petty-constables. 

10.  Quest  Whether  a  constable  may  aippoml  a 
itpidyt 

Answ.  In  case  of  necessity  a  constable  may  appoint 
a  deputy,  or  in  default  thereof,  the  steward  of  the 
court-leet  may;  which  deputy  ought  to  be  sworn  be- 
fore the  said  steward. 

The  constable's  office  consists  in  three  things : — 

1.  GonserviLtion  of  the  peace. 

2.  Sening  precepts  and  warrants. 

3.  Attendance  for  the  executicm  of  statutes. 

0/  the  Jurisdiction  of  Justices  itinerant  in  the 

principality  of  Wales. 

1.  Thet  have  power  to  hear  and  determine  all 
criminal  causes,  which  are  called,  in  the  laws  of 
Ei^land,  pleas  of  the  crown ;  and  herein  they  have 
the  same  jurisdiction  that  the  justices  have  in  the 
court  of  the  king's  bench. 

2.  They  have  power  to  hear  and  determine  all  civil 
causes,  which  in  the  laws  of  England  are  called  com- 
mon* pleas,  and  to  take  knowledge  of  all  fines  levied 
of  lands  or  hereditaments,  without  suing  any  dedimus 
potestatem ;  and  herein  they  have  the  same  jurisdic- 
tion that  the  justices  of  the  common  pleas  do  execute 
at  Westminster. 

3.  They  have  power  also  to  hear  and  determine  all 
assizes  upon  disseisin  of  lands  or  hereditaments,  where- 
in they  equal  the  jurisdiction  of  the  justices  of  assize. 

4.  Justices  of  oyer  and  terminer  therein  may  hear 
all  notable  violences  and  outra^s  perpetrated  within 
Aeir  several  precincts  in  the  saidprincipality  of  Wales. 

The  prothonotary's  office  is  to  draw  all  pleadings, 
and  entereth  and  ingrosseth  all  the  records  and  judg-  ^^  ^ 
ments  in  all  trivial  causes. 
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'    The  clerk  of  the  crown,  his  office  is  to  draw  and 
ingross  all  proceedings,  arraignments,  and  judgments 
in  criminal  causes. 
The  marshal's  office  is  to  attend  the  persons  of  die 
u^j^d^  judges  at  tlieir  coming,  sitting,  and  going  from  their 
■" — ' — I-  sessions  or  court. 

The  crier  is  tanqnam  publicua  praco,  to  call  for 
such  persons  whose  appearances  are  necesKary,  and  to 
impose  silence  to  the  people. 

The  Office  of  Justice  of  Paux. 

There  is  a  commission  under  the  great  seal  of 
England  to  certain  gentlemen,  giving  them  power  to 
preserve  the  peace,  and  to  resist  and  punish  all  tor- 
bulent  persons,  whose  misdemeanors  may  tend  to  die 
disquiet  of  the  people ;  and  these  be  called  justices  of 
the  peace,  and  every  of  them  may  well  and  truly  be 
called  Eirenarcha. 

The  chief  of  them  is  called  Custos  rotulorttm,  in 
whose  custody  all  the  records  of  their  proceedings  are 
resident. 

Others  there  are  of  that  number  called  justices  of 

Eeace  and  quorum,  because  in  their  commission  they 
ave  power  to  sit  and  determine  causes  concerning 
breach  of  peace  and  misbehaviour.     The  words  of  ' 
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The  Office  of  Sheriffs. 

Every  shire  hath  a  sheriff,  which  word,  being  of 
the  Saxon  English,  is  as  much  as  to  say  shire-reeve, 
or  minister  of  the  county :  his  function  or  office  is 
two-fold,  namely, 

1.  Ministerial. 

2.  Judicial. 

1 .  He  is  the  minister  and  executioner  of  all  the  34  H.  s 
process  and  precepts  of  the  courts  of  law,  and  there-  **p*  ^^* 
fore  ought  to  make  return  and  certificate. 

2.  T^e  sheriff  hath  authority  to  hold  two  several 
courts  of  distinct  natures :  1 .  The  tum^  because  he 
keepeth  his  turn  and  circuit  about  the  shire,  holdeth 
the  same  court  in  several  places,  wherein  he  doth  in- 
quire of  all  offences  perpetrated  against  the  common 
law,  and  not  forbidden  by  any  statute  or  act  of  par- 
liament; and  the  jurisdiction  of  this  court  is  derived 
finom  justice  distributive,  and  is  foY  criminal  offences, 
and  held  twice  every  year. 

2.  The  County  Court,  wherein  he  doth  determine 
all  pett^  and  small  causes  civil  under  the  value  of 
forty  shillings,  arising  from  the  said  county,  and 
dierefore  it  is  called  the  county  court. 

The  jurisdiction  of  this  court  is  derived  from  jus- 
tice commutative,  and  is  held  every  month.  The 
office  of  the  sheriff  is  annual,  and  in  the  king's  gift, 
whereof  he  is  to  have  a  patent. 

The  Office  of  Escheator. 

EvjeTrt  shire  hath  an  officer  called  an  escheator, 
which  is  to  attend  the  king's  revenue  and  to  seize 
into  his  majesty's  hands  all  lands  escheated,  and  goods 
or  lands  forfeited,  and  therefore  is  called  escheator; 
and  he  is  to  inquire  by  good  inquest  of  the  death  of 
die  king*s  tenant,  and  to  whom  the  lands  are  de- 
scended, and  to  seize  their  bodies  and  lands  for  ward, 
if  they  be  within  age,  and  is  accountable  for  the 
same ;  he  is  named  or  appointed  by  the  lord  treasurer 
of  England. 
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Hie  Office  of  Coroner. 

Tvo  otli«'  officers  there  are  in  e¥eTy  county  called 
coroaen;  and  1^  tHeir  office  they  are  to  inquest  in 
what  manner,  and  by  whom  every  perion  dying  of  a 
Tiolent  death,  came  so  to  their  death ;  and  to  enter 
the  same  of  record ;  which  is  matter  criminal,  and  a 
plea  of  the  crown:  and  therefore  they  are  called 
eoron^^  or  crowners,  as  one  hadi  writtoi,  because 
their  inqui^  ought  to  be  in  corona  popuU. 

These  officers  arc  chosen  by  the  &eeh(dden  of  the 
shire,  by  virtue  of  a  writ  out  of  the  chancery  dkcoro- 
natore  eiigendo:  and  of  them  I  need  not  to  write 
more,  because  these  officers  are  in  use  every  wKere. 

Omeral  Observations  touching  Comtaiks,  Gaoters, 
and  Bailiffs. 

FoEASHUCH  as  e¥ery  shire  is  divided  into  bnn- 
dreds,  there  are  also  by  the  statute  of  34  H.  VIU- 
cap.  26.  ordered  and  appointed,  that  two  sufficient 

gentlemen  or  yeomen  shall  be  appointed  constables 
of  every  hundred. 

Also  there  is  in  every  shire  a  gaol  or  prison  ap- 

{lointed  for  the  restraint  of  liberty  of  such  persoM  as 
or  their  offences  are  thereunto  committed,  until  diey 
shall  be  delivered  by  course  of  law. 
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May  it  fkaae  your  Lordships ^ 

This  case  your  lordships  do  well  perceiire  to  be  of 
exceeding  great  consequence.  For  whether  you  do 
measure  that  by  place,  that  reacheth  not  only  to  the 
lealffi  of  England,  but  to  the  whole  island  of  Great 
Britdin;  or  whether  you  measure  that  by  time,  that 
extendedi.  not  only  to  the  present  time,  but  much 
more  to  fbture  generations, 

Et  nati  natorum^  et  qui  nasccntur  ab  illis; 

And  ^Mfefore  as  that  is  to  receiye  at  the  bar  a  full  and 
firee  debate,  so  I  doubt  not  but  that  shall  receire  from 
your  lordships  a  sound  and  just  resolution  according 
to  law,  and  according  to  truth.  For,  my  lords,  tiiougfa 
he  were  thought  to  have  said  well,  that  said  tiiat  for 
his  word,  Rex  fortissimus;  yet  he  wa3  thought  to 
have  said  better,  even  in  the  opinion  of  the  king  him- 
self, that  said,  Veritas  forfissima,  et  pravalet :  And 
I  do  much  rejoice  to  obserre  such  a  concurrence  in 
die  whole  carriage  of  this  cause  to  this  end,  tiiat 
tnith  may  prerail. 

The  case  no  feigned  or  framed  case;  but  a  true 
case  between  true  parties. 
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The  title  handled  formerly  in  some  of  the  king's 
courts,  and  freehold  upon  it;  used  indeed  by  Us 
majesty  in  his  high  wisdom  to  gire  an  end  to  this 
great  question,  but  not  raised;  occasio  as  the  school- 
men say,  arrepta,  mm  porrecta. 

The  case  argued  in  Uie  king's  bench.by  Mr.  Walter 
with  great  liberty,  and  yet  with  good  approbation 
of  the  court:  the  persons  assigned  to  be  of  counsel  on 
that  side,  inferior  to  none  of  their  quality  and  d^^ree 
in  learning;  and  some  of  them  most  conversant  and 
exercised  in  the  question. 

The  judges  in  tlie  king's  bench  have  adjourned 
it  to  this  place  for  conference  with  the  rest  of  their 
brethren.  Your  lordship,  my  lord  chancellor,  though 
you  be  absolute  judge  in  the  court  where  you  sit,  and 
might  have  called  to  you  such  assistance  of  judges  as 
to  you  had  seemed  good ;  yet  would  not  forerun  or 
lead  in  this  case  by  any  opiniou  there  to  be  given;  bul 
have  chosen  rather  to  come  yourself  to  this  assembly ; 
all  tending,  as  I  said,  to  this  end,  whereunto  1  for  my 
part  do  heartily  subscribe,  lU  vuicat  Veritas,  that 
truth  may  first  appear,  and  then  prevail.  And  I  do 
firmly  bold,  and  doubt  not  but  I  shall  well  maintain, 
that  this  is  the  truth,  that  Calvin  the  plaintiff  is  ipro 
Jure  by  the  law  of  England  a  natural  bom  subject,  to 
purchase  freehold,  and  to  bring  real  actions  within 


Cmc  of  the  Post-Nati  of  Scotland.         32 1 

more  beginneth  where  that  which  is  confessed  on  both 
sides  doth  leave. 

It  is  confessed,  that  if  these  two  realms  of  England 
and  Scotland  were  united  under  one  law  and  one  par- 
liament, and  thereby  incorporated  and  made  as  one 
kingdom,  that  the  Post-natus  of  such  an  union  should 
be  naturalized. 

It  is  confessed,  that  both  realms  are  united  in  the 
person  of  our  sovereign ;  or,  because  I  will  gain  no- 
thing by  surreption,  in  the  putting^ of  the  question, 
that  one  and  the  same  natural  person  is  king  of  both 
realms* 

It  is  confessed,  that  the  laws  and  parliaments  are 
several.  So  then,  Whether  this  privilege  and  benefit 
of  naturalization  be  an  accessory  or  dependency  upon 
that  which  is  one  and  joint,  or  upon  that  which  is  se- 
Teral,  hath  been,  and  must  be  the  depth  of  this  ques- 
tion. And  therefore  your  lordships  do  see  the  state 
of  this  question  doth  evidently  lead  me  by  way  of  in- 
ducement to  speak  of  three  things :  The  king,  the 
lav,  and  the  privilege  of  naturalization.  For  if  you 
well  understand  the  nature  of  the  two  principals,  and 
again  the  nature  of  the  accessory ;  then  shall  you  dis- 
cern, to  whether  principal  the  accessory  doth  properly 
refer,  as  a  shadow  to  a  body,  or  iron  to  an  adamant. 

And  therefore  your  lordships  will  give  me  leave  in 
a  case  of  this  quality,  first  to  visit  ana  open  the  foun- 
dations and  fountains  of  reason,  and  not  begin  with 
the  positions  and  eruditions  of  a  municipal  law ;  for 
so  was  that  done  in  the  great  case  of  mines ;  and  so 
ought  that  to  be  done  in  all  cases  of  like  nature.  And 
this  dodi  not  at  all  detract  from  the  sufficiency  of  our 
laws,  as  incompetent  to  decide  their  own  cases,  but 
rather  addeth  a  dignitv  unto  them,  when  their  reason 
appearing  as  well  as  their  authority  doth  shew  them 
to  be  as  fine  monies,  which  are  current  not  only  by 
Ae  stamp,  because  diey  are  so  received,  but  by  the 
aatoral  metal,  that  is,  the  reason  and  wisdom  of  them. 

And  master  Littleton  himself  in  his  whole  book 
doth  commend  but  two  things  to  the  professors  of  the 
law  by  the  name  of  his  sons ;  the  one,  the  inquiring 
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ami  aearchiag  oat  the  reasons  of  the  law;  sad  the 
other,  the  observing  of  the  forms  of  pteadingg.  AW 
nerer  was  there  any  cue  that  came  in  jndgmenl  Ikat 
required  oiive,  that  Littleton's  advice  ahonld  ha  U- 
loved  in  those  two  pQints,  thaa  doth  the  pteM&nA  am 
in  questioa.    And  first  of  the  king. 

It  is  evident  that  all  other  commonwealthay  m»- 
narchiei  0^7  excepted,  do  sobsisl  by  a  law  prece- 
dent Fox  where  aatbority  is  divided  amongst  waaasf 
officers,  and  they  not  perpetual,  but  annual  or  teok- 
porary,  and  not  to  receive  their  autkoriky  hut  1^ 
election,  and  certain  persons  to  have  voice  oaty  bck 
that  electicMk,  and  the  like ;  these  are  busy  aad  corknis 
frames,  wlm^  of  necessity  do  pre-suppose  a  law  pKe> 
cedent,  written  or  unwritten,  to  guide  and  direct  dwmi 
but  in  monarchies,  especially  hereditary,  that  i^  when 
several  &milies,  or  lineages  of  people  do  subiBit  tha»- 
selves  to  one  line,  impenal  or  royal,  tJie  submisuon '» 
more  natural  and  simple,  which  afterwards  by  1m» 
subsequent  is  perfected  aiid  made  more  formal ;  bot 
that  is  grounded  upon  nature.  That  Uus  is  sO)  k  ap- 
peareth  notably  in  two  things;  the  one  the  platfibma 
and  patterns  which  tffe  found  in  n^nre  of  moMS- 
chies ;  the  original  submissions,  and  their  mothw 
and  occasions.     The  platforms  aie  three :. 

The  first  is  that  of  a  father,  or  chief  o£  a  ftafly; 


doA  CKDL  leHt  CBdare  kiiies  dhiotd,  csii  be  contittt 
to  be  kingt  at  hone.  Anj  ibis  is  tbe  first  pbitfonn, 
wfaidi  wo  see  is  neinelT  Batarml. 

Hie  aeeoiid  is  dm  <^  a  sbepberd  and  bis  flock, 
whicb^  Xenopboo  saitb,  Cyrus  bad  ever  in  bis  moutb* 
For  shepherds  are  not  owners  of  die  sbeep;  but  their 
ofiee  is  to  feed  and  govern :  no  more  are  kings  pro- 
prietaries or  owners  of  tbe  people:  for  God  is  sole 
owner  of  people.  7>^  naticHs^  as  tbe  Scripture  saith, 
ere  his  imheniamce:  but  tbe  oflice  of  kings  is  to  go- 
veitt,  maiatsin,  and  protect  people.  And  diat  is  not 
widiont  a  mysteiy,  that  the  first  king  that  was  insti- 
tnled  by  God,  David,  for  Saul  was  but  an  untimely 
findfe,  was  traDsiated  from  a  ^[lepberd,  as  you  have  it 
in  Psafan  Izxviii.  Et  elegit  David  sefvum  mumy  fk 
gr^gOtu  eivium  susiulit  earn, — pascere  Jacob  serrum 
mmm^  et  Israel  kareditatem  suam.  This  is  the  se- 
cond pkitfovm ;  a  work  likewise  of  nature. 

The  diird  platform  is  the  government  of  Gk>d  him- 
•df  o^per  die  world,  whereof  lawful  monarchies  are  a 
shadow.  And  therefore  both  amongst  the  Heathen, 
and  amongst  the  Christians,  the  word,  sacred,  hath 
bean  attributed  unto  kings,  because  of  the  conformity 
sf  a  monarchy  with  a  divine  Majesty :  never  to  a 
senate  or  people.  And  so  you  find  it  twice  in  the 
lord  Coie's  Reports ;  once  in  the  second  book,  the 
bishop  of  Winchester's  case ;  and  his  fifth  book,  Caw- 
drie's  case;  and  more  anciently  in  the  10  of  U.  VII. 
fol.  18.  Rejp  esi  persona  mixta  cum  sacerdotc;  an  at- 
tribute which  the  senate  of  Venice,  or  a  canton  of 
Swisses,  can  never  challenge.  So,  we  sec,  there  be 
precedients  or  platforms  of  monarchies,  both  in  nature, 
and  above  nature ;  even  from  the  monarch  of  heaven 
and  eardi  to  the  king,  if  you  will,  in  an  hive  of  bees. 
And  dierefore  other  states  are  the  creatures  of  law: 
and  diis  state  only  subsisteth  by  nature. 

For  the  original  submissions,  they  are  four  in  num- 
ber: I  will  brief! V  touch  them:  The  first  is  paternity 
W  patriarchy,  which  was  when  a  family  growing  so 
great  as  it  could  not  contain  itself  within  one  habita^ 
tion,  soma  branches  of  the  descendants  were  forced 
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to  plant  themselves  into  new  families,  which  second 
families  could  not  by  a  natural  instinct  and  inclina- 
tion but  bear  a  reverence,  and  yield  an  obeisance  to 
the  eldest  line  of  the  ancient  family  from  which  they 
were  derived. 

The  second  is,  the  admiration  of  virtue,  or  gratitude 
towards  merit,  which  is  likewise  naturally  infused  into 
all  men.  OfthisAristotleputteth  the  case  well,  when 
it  was  the  fortune  of  some  one  man,  either  to  invent 
some  arts  of  excellent  use  towards  man's  life,  or  tocoa- 
gregate  people,  that  dwelt  scattered,  into  one  place, 
where  tbey  might  cohabit  with  more  comfort,  or  to 
?uide  them  from  a  more  barren  land  to  a  more  fruit- 
Ail,  or  the  like :  upon  these  deserts,  and  the  admiiudon. 
and  recompense  of  them,  people  submitted  tbansdves. 

The  third,  which  was  the  most  usual  of  all,  ww 
conduct  in  war,whicheven  in  nature  induceth  as  greid 
an  obligation  as  patemi^.  For  as  men  owe  their 
life  and  being  to  their  parents  in  regard  of  genentr 
tion,  so  they  owe  that  also  to  saviours  in  the  wars  in 
regard  of  preservation.  And  therefore  we  find  io 
chap,  xviii.  of  the  book  of  Judges,  ver.  22.  DirenaA 
omnes  viri  ad  Gideon,  Dominare  nostri,  tu  etJUii  tmit 
guoniam  servasti  tios  de  manu  Madian.  And  so  we 
read  when  it  was  brought  to  the  ears  of  Saul,  that 
the  people  sung  in  the  streets,  Saul  hath  kitied  I 
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To  sp€ak  therefore  of  law,  which  is  the  second  part 
of  that  which  is  to  be  spoken  of  by  way  of  induce- 
ment. Law  no  doubt  is  the  great  organ  by  which  the 
sovereign  power  doth  move,  and  may  be  truly  com- 
pared to  the  sinews  in  a  natural  body,  as  the  sove- 
reignty may  be  compared  to  the  spirits :  for  if  the  si- 
news be  without  the  spirits,  they  are  dead  and  without 
motion ;  if  the  spirits  move  in  weak  sinews,  it  causeth 
trembling :  so  the  laws,  without  the  king's  power, 
are  dead ;  the  king's  power,  except  the  laws  be  cor- 
roborated, will  never  move  constantly,  but  be  full  of 
sta^erin^  and  trepidation.  But  towards  the  king 
himself  me  law  doJ;h  andouble  office  or  operation : 
the  first  18  to  intifle  the  kine,  or  design  him  :  and  in 
thatjiensif  Bracton  saith  well,  lib.  1.  foL  5.  and  lib.  3. 
flJT.  107.  Lexfacit  quod  ipse  sit  Rex ;  that  is,  it  de- 
fines his  title ;  as  in  our  law.  That  the  kingdom  shall 
go  to  the  issue  female ;  that  it  shall  not  be  departable 
amongst  daughters ;  diat  the  half-blood  shall  be  re- 
spected, and  other  points  differing  from  the  rules  of 
common  inheritance.  The  second  is,  that  whereof  we 
need  not  fear  to  speak  in  good  and  happy  times,  such 
as  these  are,  to  make  the  ordinary  power  of  the  king 
more  definite  or  regular :  for  it  was  well  said  by  a 
father,  pknitudo  potestatis  est  plenitudo  tempestatis. 
And  almough  die  king,  in  his  person,  be  solutus  legi- 
buSj  yet  his  acts  and  grants  are  limited  by  law,  and 
we  ai^e  them  every  day. 

But  I  demand.  Do  these  offices  or  operations  of 
law  evacuate  or  frustrate  the  original  submission, which 
was  natiiml?  Or  shall  itbe  said  that  all  allegiance  is  by 
law  ?  No  more  than  it  can  be  said,  that  potestas  pa- 
tris^  the  power  of  the  father  over  the  child,  is  by  law ; 
and  yet  no  doubt  laws  do  diversely  define  of  that  also ; 
die  law  of  some  nations  having  given  the  fathers  power 
to  put  their  children  to  death;  others,  to  sell  them 
thrice;  others,  to  disinherit  them  by  testament  at  plea- 
sure, and  the  like.  -  Yet  no  man  will  affirm,  that  the 
obedience  of  the  child  is  by  law,  though  laws  in  some 
points  do  make  it  more  positive :  and  even  so  it  is  of 
allegiance  of  subjects  to  hereditary  monarchs,  which 
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ia  corroborated  and  confirmed  by  law,  but  is  the  work 
of  tiie  law  of  nature.  And  therefore  you  shall  find 
di&  observation  true,  and  almost  general  in  all  statu, 
tbat  their  lawgivers  were  long  a&er  ^ir  first  kisgs, 
who  governed  for  a  time  by  natund  equi^  witboot 
law :  so  was  Theseus  long  before  Solon  in  Athens :  ao 
was  Eurytion  and  Souslong  before  Lycurgns  in  Spaite: 
so  was  Romulus  long  before  the  Decemviri.  And  «Ven 
amongst  ourselves  there  were  more  ancient  kings  of 
the  Saxons  ;  and  yet  the  laws  ran  under  the  name  of 
Edgar's  laws.  And  in  the  refounding  of  the  kingdom 
intheperson  of  William  the  Conqueror,  wbcatfaelaws 
were  in  some  confusion  for  a  time,  a  man  may  truly 
say,  that  king  Edward  I.  was  the  first  lawgiver,  who 
enacting  some  laws,  and  collecting  otho^  brought 
the  law  to  some  perfection.  And  therefore  I  will  ca»> 
elude  this  point  with  the  stile  which  divers  acts  ^ 
parliaments  do  give  unto  the  king :  which  tenn  hin 
very  effectually  and  truly,  "  our  nataralsovereignliegt 
lord."  And  as  it  was  said  by  a  principal  judge  bare 
present  when  he  served  in  another  place,  and  qnei- 
tion  was  moved  by  some  occasion  of  the  tide  of  Bnl- 
lein's  lands,  that  he  would  never  allow  that  qneea 
Elizabeth  (I  remember  it  for  the  efficacy  of  the  phrase) 
should  be  a  statute  queen,  but  a  common-law  queen: 
3  surelv  I  sbal'  '      " 
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tiie  law  tekes  imowkdge  of,  is  an  aHeci  enemy;  thait 
ifty  ftiidi  a  one  as  is  bom  under  the  obeisance  of  a 
TOiBoe  or  state  that  is  in  hostility  with  the  king  of 
fiDglaad.     To  this  person  the  law  giveth  no  benefit 
or  pioteetUA  at  all,  but  if  be  come  into  the  realm  after 
wiar  pioclaimed,  or  war  in  fact,  he  comes  at  his  own 
peril,  lie  may  be  used  as  an  enemy :  for  the  law  ac- 
cowrts  of  him,  but,  as  the  Scripture  saith,  as  of  a  spy 
that  ooiBM  to  see  the  weakness  of  the  land.     And  so 
it  is  in  2  Bia  IIL  foL  2.  Nevertheless  this  admitteth 
a  distiBCtion.     For  if  he  come  with  safe-conduct 
odwrwite  it  is :  for  then  he  may  not  be  violated, 
either  in  pereon  or  goods.     But  yet  he  must  fetch  his 
jusliee  «k  ^  fountain-head,  for  none  of  the  conduit 
pipes  an  open  to  him  ;  he  can  have  no  remedy  ia 
any  of  the  king's  courts ;  but  he  must  complain  him- 
•eUf  before  the  king  s  privy  council':  there  he  shall 
iiaire  a  proceeding  summary  from  hour  to  hour,  the 
oMMic  sludl  be  determined  by  natural  equity,  and  not 
by  rales  ci  law ;  and  the  decree  of  the  council  shall 
be  eserated  by  aid  of  the  chancery,  as  in  13  Ed.  IV. 
Aad  (his  is  the  first  degree. 

The  second  person  is  an  alien  friend,  that  is,  such 
a  oae  as  is  bom  under  the  obeisaaK^e  of  such  a  king 
or  etate  as  k  confederate  with  the  king  of  England, 
or  at  least  not  in  war  with  him.  To  this  person  the 
law  allotteth  this  benefit,  that  as  the  law  accounts 
that  the  hold  it  hath  over  him,  is  but  a  transitory 
bold)  for  he  may  be  an  enemy,  so  the  law  doth  indue 
boa  ^ot  with  a  transitory  benefit,  that  is,  of  move- 
aide  goods  and  personal  actions.  But  for  free-hold, 
or  iease,  or  actions  real  or  mixt,  he  is  not  enabled, 
tOBoept  it  be  in  autre  droit.  And  so  it  is  9  E.  IV. 
M.  7.  i9  £.  IV.  fol.  6.  5  Mar.  and  divers  other 
bocdcB. 

Tbe  third  person  is  a  d»dzen,  using  the  word  pro- 

Crly,  for  sometimes  it  is  confounded  with  a  natural 
m  subject  This  is  one  that  is  but  subditus  insitivus, 
or  adoptivusy  and  is  never  by  birth,  but  only  by  the 
king's  charter,  and  by  no  other  mean,  come  he  never 
eo  young  into  the  realm,  or  stay  he  never  so  long. 
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Mansion  or  habitation  will  not  indenize  him,  no,  nor 
swearing  obedience  to  the  king  in  ft  leet,  which  doA 
in-law  the  subject ;  but  only,  as  I  said,  the  kind's 
'  grace  and  gin.  To  this  person  the  law  giveth  oo 
ability  and  capacity  abridged,  not  in  matter,  but  in 
time.  And  as  there  was  a  time  when  he  was  not  sub- 
ject, so  the  law  doth  not  acknowledge  him  before  that 
time.  For  if  he  purchase  free-hold  after  his  deniia- 
tioD,  he  may  take  it ;  but  if  he  have  purchased  any 
before,  he  shall  not  hold  it:  so  if  he  have  children  after, 
they  shall  inherit ;  but  if  he  have  any  before  they 
shtdl  not  inherit.  So  as  he  is  but  privileged  a  ^Mff*/e 
post,  as  the  schoolmen  say,  and  not  a  parte  ante. 

The  fourth  and  last  degree  is  a  natural  bora  subject, 
which  is  evermore  by  birth,  or  by  act  of  parliament; 
and  he  is  complete  and  entire.  For  in  the  law  of  Eng- 
land there  is  nil  ultra,  there  is  no  more  subdivision  or 
more  subde  division  beyond  these ;  and  therein  it 
seemeth  to  me  that  the  wisdom  of  .the  law,  as  I  said, 
is  to  be  admired  both  ways,  both  because  it  distin- 
guisheth  so  far,  and  because  it  doth  not  distinguish 
farther.  For  I  know  that  other  laws  do  admit 
more  curious  distinction  of  this  privilege  ;  for  the  Ro* 
mans  bad,  besides  jus  civitatis,  which  answereth  to 
naturalization,  j'a«  suffragti.  For  although  a  man 
were  naturalized  to  take  lands  and  inheritance,  vet  he 
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persons  1  do  observe  to  your  lordships  three  things, 
being  all  effectually  pertinent  to  the  question  in  hand. 

The  first  is,  that  if  any  man  conceive  that  the  rea- 
sons for  the  Post-nati  might  serve  as  well  for  the  An- 
te-natiy  he  may  by  the  distribution  which  we  have 
made  plainly  perceive  his  error.  For  the  law  looketh 
not  back,  and  therefore  cannot  by  any  matter  er  post 
facto f  after  birth,  alter  the  state  of  the  birth ;  wherein 
no  doubt  the  law  hath  a  grave  and  profound  reason ; 
which  is  this,  in  a  few  words.  Nemo  subito  Jingitur ; 
aliud  est  nasciy  aliud  fieri :  we  indeed  more  respect 
and  affect  those  worthy  gentlemen  of  Scotland  whose 
merits  and  conversations  we  know ;  but  the  law  that 
proceeds  upon  general  reason,  and  looks  upon  no  men's 
faces,  affecteth  aJnd  privilegeth  those  which  drew  their 
first  breath  under  the  obeisance  of  the  king  of 
England. 

The  second  point  is,  that  by  the  former  distribution 
it  iqppeareth  that  there  be  but  two  conditions  by  birth, 
either  alien,  or  natural  bom,  nam  tertium  penitus  igno^ 
ramus.  It  is  manifest  then,  that  if  the  Post-nati  of 
Scotland  be  not  natural  bom,  they  are  alien  bom,  and 
in  no  better  degree  at  all  than  Flemings,  French,  Ita- 
lians, Spanish,  Germans,  and  others,  which  are  all  at 
this  time  alien  friends,  by  reason  his  majesty  is  in 
peace  with  all  the  world. 

The  third  point  seemeth  to  me  very  worthy  the  con- 
sideration; which  is,  that  in  all  the  distributions  of 
persons,  and  the  degrees  of  abilities  or  capacities  the 
king's  act  is  all  in  all  without  any  manner  of  respect 
to  law  or  parliament.  For  it  is  the  king  that  makes 
an  alien  enemy,  by  proclaiming  a  war,  wherewith  the 
law  or  parliament  intermeddles  not.  So  the  king  only 
grants  safe-conducts,  wherewith  law  and  parliament 
intermeddle  not.  It  is  the  king  likewise  that  maketh 
an  alien  friend,  by  concluding  a  peace,  wherewith  law 
and  parliament  intermeddle  not  It  is  the  king  that 
makes  a  denizen  by  his  charter,  absolutely  of  his  pre- 
rogative and  power,  wherewith  law  and  parliament 
intermeddle  not.  And  therefore  it  is  strongly  to  be 
inferred,  that  as  all  these  degrees  depend  wholly  upon 
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the  kin<];'s  act,  aud  no  u-ays  upon  law  or  parliaineBt.- 
so  the  fourth,  althouErh  it  cannot  by  the  kiogr's  patent, 
but  by  operation  ot'  law,  yet  that  the  law,  in  that 
operation,  respecteth  only  the  king's  person,  without 
respect  of  subjection  to  law  or  parliament.  And  thus 
much  bv  way  ol"  explanation  and  inducement:  whict 
being  ail  matter  in  effect  confessed,  is  the  strongest 
ground-work  to  that  which  is  contradicted  or  contro- 
verted . 

There  folioweth  the  confutation  of  the  arguments 
on  the  contrary  side. 

Til  AT  which  liath  been  materially  objected,  maybe 
reduced  to  four  heads. 

The  first  is,  that  the  privilege  of  naturalization  fol- 
iowetli  allegiance,  and  that  alleiriance  folioweth  the 
kingdom. 

The  second  is  drawn  from  tliat  common  ground, 
cum  dm  jura  cfDiciirrutit  in  una  persona,  lEqmim  est 
ac  .11  esseitt  in  diiohns;  a  rule,  the  words  whereof  are 
taken  from  the  civil  law;  but  the  matter  of  it  is  re- 
ceived in  all  laws ;  being  a  very  line  or  rule  of  reason, 
to  avoid  confusion. 

The  third  consisteth  of  certain  inconveniences  cos- 
ceived  to  ensue  of  this  general  naturalization,  ipsojurt. 

Tlie  fourth  is  not  properly  an  objection,  but  a  pre- 
occupation of  an  objection  or  proof  on  our  part,  bya 
distinction  devised  between  countries  devolute  by  de- 
scent, and  acquired  by  conquest. 

For  the  first,  it  is  not  amiss  to  observe  that  those 
who  maintain  this  new  opinion,  whereof  there  is  ffA»w 
sikntium  in  our  books  of  law,  are  not  well  agreed  in 
what  form  to  utter  and  express  that :  for  somesaid  tik*t 
allegiance  hath  respect  to  the  law,  some  to  the  crown, 
sorae  to  the  kingdom,  some  to  the  body  politic  of  the 
king :  so  there  is  confusion  of  tongues  amongst  them, 
as  ii.  commonly  cometh  to  pass  in  opinio —  that  hwt 
their  foundations  in  subtlety  and  imaginati  i  of  miu'i 
wit,  and  not  in  the  ground  of  nature.  E  t  to  leave 
their  witrds,  and  to  come  to  tlieir  proofs :  t  ;y  endea- 
vour to  prove  this  conceit  by  three  if  proofr: 
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first,  by  reason;  then,  by  certain  inferences  out  of 
statutes ;  and  lastly,  by  certain  book-<»ses,  mention- 
ing and  reciting  the  forms  of  pleadings. 

The  reason  tibey  bring  is  this;  that  naturalization 
is  an  operation  of  the  law  of  England ;  and  so  indeed 
it  is,  that  may  be  the  true  getius  of  it. 

Then  they  add,  that  granted,  that  the  law  of  Eng- 
land is  of  force  only  within  the  kingdom  and  domi- 
nions of  England,  and  cannot  opa*ate  but  where  it  is 
in  force.  But  the  law  is  not  in  force  in  Scodand, 
therefore  that  cannot  endure  this  benefit  oi  naturali- 
zation by  a  birth  in  Scotland. 

This  reason  is  plausible  and  sensible,  but  extremely 
erroneous.  For  the  law  of  England,  for  matters 
of  benefit  or  forfeitures  in  England,  operateth  over 
the  world*  And  because  it  is  truly  said  that  retpub- 
lica  cantinetur  pe^m  et  prcemioy  I  will  put  a  case  or 
two  of  either. 

It  is  plain  that  if  a  subject  of  England  had  conspired 
the  death  of  the  king  in  foreign  parts,  it  was  by  the 
common  law  of  England  treason.  How  prove  I  that? 
By  thestatuteof  35  H.  VIII.  cap.  2.  wherein  you  shall 
find  no  words  at  all  of  making  any  new  case  of  treason 
whidi  was  not  treason  before,  but  only  of  ordaining  a 
form  of  trial ;  trgo^  it  was  treason  before :  and  if  so, 
then  the  law  of  England  works  in  foreign  parts.  So 
of  contempts,  if  the  king  send  his  privy  seal  to  any 
anlMect  beyond  the  seas,  commanding  him  to  return, 
and  he  disobey,  no  man  will  doubt  but  there  is  a  con- 
tempt, and  yet  the  fact  enduring  the  contempt  was 
committed  in  foreign  parts. 

Therefore  the  law  of  England  doth  extend  to  acts  or 
mattera  done  in  foreign  parts.  So  of  revrard,  privilege 
ar  benefit,  we  need  seek  no  other  instance  than  ^e 
iastanoe  in  question ;  for  I  will  put  you  a  case  that  no 
maB  shall  deny,  where  the  law  of  England  doth  work 
and  confer  the  benefit  of  naturalization  upon  a  birth 
neitiier  within  the  dominions  of  the  kingdom,  nor  king 
af  England.  By  the  statute  of  35  E.  III.  which,  if  you 
will  believe  Hussey,  is  but  a  declaration  of  the  corn- 
law,  dl  children  bom  in  any  parts  of  the  world, 
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if  they  be  of  Eogliali  parents  continuing  at  that  time 
as  liege  subjects  to  the  king,  and  having  done  no  act 
to  forfeit  the  benefit  of  their  allegiance,  are  ipxo  facto 
naturalized.  Nay,  if  a  man, look  narrowly  into  the 
law  in  this  point,  he  shall  find  a  consequence  that  manr 
seem  at  the  first  strange,  but  yet  cannot  be  well 
avoided;  which  is,  that  if  divers  families  of  Bngli^ 
men  and  women  plant  themselves  at  Middlebijrougb, 
or  at  Roan,  or  at  Lisbon,  and  have  issue,  and  dieir  de- 
scendants do  intermarry  eunong^t  themselves,  withont 
any  intermixture  of  foreign  blood ;  such  descendants 
ase  naturalized  to  all  generations :  for  every  genera- 
tion is  still  of  liege  parents,  and  therefore  naturalized ; 
so  as  you  may  have  whole  tribes  and  line^;es  of 
English  in  foreign  countries. 

And  therefore  it  is  utterly  untrue  that  the  law  of 
England  cannot  operate  or  confer  naturalization,  but 
only  within  the  bounds  of  the  dominions  of  England. 
To  come  now  to  their  iuferencea  upon  statutes; 
the  first  is  out  of  this  statute  which  I  last  recited.  In 
which  statute  it  is  said,  that  in  four  several  places 
there  are  these  words,  "  born  within  the  allegiance  of 
England;"  or  again,  "  bom  without  the  allegiance  of 
"  mgland,"  which,  say  they,  applies  the  aUegiance 
to  the  kingdom,  and  not  to  the  person  of  the  king. 
To  this  the  answer  is  easy :  for  there  is  no  trone  of 
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places  of  the  same  statute,  allegiance  and  obeisance 
of  the  king  of  England,  and  especially  in  the  material 
and  concluding  place,  that  is  to  say,  children  whose 
parents  were  at  the  time  of  their  birth  at  the  faith  and 
obeisance  of  the  king  of  England.  So  that  it  is  ma- 
nifest by  this  indifferent  and  promiscuous  use  of  both 
phrases,  the  one  proper,  the  other  improper,  that  no 
man  can  ground  any  inference  upon  these  words  with- 
out danger  of  cavillation. 

The  second  statute  out  of  which  they  infer,  is  a 
statute  made  in  32  Hen.  VIII.  touching  the  policy  of 
strangers  tradesmen  within  this  realm.     For  the  par- 
liament finding  that  they  did  eat  the  Englishmen  out 
of  trade,  and  that  they  entertained  no  apprentices  but 
of  their  own  nation,  did  -prohibit  that  they  should 
receive  any  apprentice  but  the  king's  subjects.     In 
which  statute  is  said,  that  in  nine  several  places  there 
is  to  be  found  this  context  of  words,  "  aliens  bom  out 
"  of  the  king's  obedience ;"  which  is  pregnant,  say 
they,  and  dou  imply  that  there  be  aliens  bom  within 
the  king's  obedience.      Touching  this  inference,  I 
have  heard  it  said,  qui  heeret  in  litera^  haret  in  cor- 
tice;  but  this  is  not  worthy  the  name  of  cortexy  it  is 
but  muscus  cor t ids,  the  moss  of  the  bark.     For  it  is 
evident  that  the  statute  meant  to  speak  clearly  and 
without  equivocation,  and  to  a  common  understand- 
ing.    Now  then  there  are  aliens  in  common  reputa*. 
tion,  and  aliens  in  precise  construction  of  law ;  the 
statute  then  meaning  not  to  comprehend  Irishmen, 
or  Jerseymen,  or  Calaismen,  for  explanation-sake, 
lest  the  word  alien  might  be  extended  to  them  in  a 
vulgar  acceptance,  added  those  further  words,  "born* 
"  out  of  the  king's  obedience."     Nay,  what  if  we 
should  say,  that  those  words,  according  to  the  re- 
ceived laws  of  speech,  are  no  words  of  difference  or 
limitation,  but  of  declaration  or  description  of  an  alien, 
as  if  it  had  been  said,  with  a  videlicet,  aliens;  that 
is,  such  as  are  born  out  of  the  king's  obedience? 
they  cannot  put  us  from  that  construction.  But  sure  I 
am, if  the  bark  make  for  them,  the  pith  makes  for  us; 
for  the  privilege  of  liberty  which  the  statute  means  to 
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d&BiY  to  aliens  of  entertaining  apprentices,  is  dented 
to  nime  bom  within  the  king's  obedience,  ctJl  them 
aliens  or  whatyouwill.  And  therefore  by  their  reason, 
a  Poat-natus  of  Scotland  shall  by  that  statute  keep 
what  stranger  apprentices  he  will,  and  so  is  put  ism 
degree  of  an  English.  The  third  statute  out  of  which 
inference  is  made,  is  the  statute  of  14  B.  III.  a^.  goh, 
which  hath  been  said  to  be  our  very  case ;  and  I  am 
of  that  opinion  too,  but  directly  the  other  way.  There- 
fore to  open  the  scope  and  purpose  of  that  statute : 
after  that  the  title  to  the  crown  of  France  was  dero- 
lute  to  K.  E.  III.  and  that  he  had  changed  his  title, 
chai^d  his  arms,  changed  his  seal,  as  his  majesty 
hath  done,  the  subjects  of  England,  saith  Ae  statute, 
CfHBceived  a  fear  that  the  realm  of  England  nugllt be- 
come subject  to  the  realm  of  France,  or  to  the  ktngss 
king  of  France.  And  I  will  give  you  the  reasons  of 
Oxe  double  fear,  that  it  should  become  subject  to  the 
realm  of  France.  They  had  this  reason  of  fear;  Nor- 
mandy had  conquered  England,  Normandy  was  feudal 
of  France,  therefore  because  the  superior  seigniory  of 
France  was  now  united  in  right  with  the  tenancy  of 
Normandy,  and  that  England,  in  j^gard  of  the  con- 
quest, might  be  taken  as  a  perquisite  to  Normandy, 
tney  had  probable  reason  to  fear  that  the  kingdom  of 
England  might  be  drawn  to  be  subject  to  the  realm  of 
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of  Eaglaad?  Noy  Imt  genendly  hecaaiae  he  is  the 
king's  8«ibtect 

Secondly^  The  scope  of  this  kw  is  to  nake  a  dis- 
tinction between:  crown  and  crown ;  but  the  scope  of 
their  argument  b  to  make  a  difieience  between  crown 
and  persoi^  Lastly^  tUs  statute,  as  I  said^  is  our  very 
case  retorted  against  them ;  for  this  is  a  direct  statute 
of  aeparation,  which  presopposeth  that  the  common 
law  had  made  an  union  of  the  crowns  in  some  degree, 
by  virtue  of  the  union  of  the  king's  person :  if  thia 
statute  had  not  been  made  to  stop  and  cross  the  course 
of  the  comiDon  law  in  that  point,  as  if  Scotlauid  now 
should  be  suitors  to  the  king,  that  an  act  might  pasa 
to  like  effect,  and  upon  like  fear.  And  therefore  if 
you  will  make  good  your  distinction  in  this  present 
case,  shew  us  a  statute  far  that.  But  I  hope  you  can 
shew  no  statute  of  separation  between  England  and 
Scotland.  And  if  any  man  say  that  this  was  a  statute 
declaratory  of  the  common  law,  he  doth  not  mark  how 
that  iapenned ;  for  after  a  kind  of  historical  declaration 
ia  the  preamble,  that  England  was  never  subject  to 
Fiance,  the  body  of  the  act  is  penned  thus:  ^'The 
kix^  doth  grant  and  establish ;"  which  are  words 
merely  introductive  fwva  legisj  as  if  the  king  gave  a 
charter  of  firanchise,  and  did  invest,  by  a  donative,  the 
subjects  of  England  with  a  new  privilege  or  exemption, 
which  hy  the  common  law  they  had  not. 

To-  come  now  1o  the  book-cases  which  they  put ; 
which  I  will  couple  logetiier,  because  they  receive 
oneiflint  answer. 

Thefiist  is  24  E.  III.  foL  where  the  book  saUfa, 
ezci^ition  was  taken  tiiat  the  [daintiff  was  bom  in  Scotr 
laad  at  Ross,  out  of  the  allegiance  of  England. 

The  next  is  22  H.  VI.  foL  38.  Adrian's  case ;  where 
it  la  pleaded  that  a  woman  was  bom  at  Bruges,  out 
aCthe  alli^iance  of  England. 

T^  third  is  13  EUz.  Dyer,  ioL  300.  where  the  caae 
V^pins  liius :  Doctor  Story  qui  notorie  dignoscitur 


whditus  regni  Anglice.  In  all  these  three,  say 
ikejiy  that  is  pleaded,"  that  die  party  is  subject  of 
the  kiiiflRdom  of  England,  and  not  of  the  lung  of 
Eof^iindr 
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To  these  books  I  give  this  answer,  that  they  be  not 
the  pleas  at  large,  but  the  words  of  the  reporter,  who 
speaks  compendiously  and  narratively,  and  not  accord- 
ing to  the  solemn  words  of  the  pleading.  If  you  find 
a  case  put,  that  it  is  pleaded  a  man  was  seised  in  fee- 
simple,  you  will  not  infer  upon  that,  that  the  words  of 
the  pleading  were  In  fcodo  simplici,  but  sibi  et  haredi- 
bus  siiis.  But  shew  me  some  precedent  of  a  pleading 
at  large,  of  natus  sub  ligcantia  rcgfii  Anglue  ;  for 
whereas  Mr.  Walter  said  that  pleadings  are  variable  in 
this  point,  he  would  fain  bring  it  to  that ;  but  there  is 
no  such  matter;  for  the  pleadings  are  constant  and 
uniform  in  this  point:  they  may  vary  in  the  word 
/ides,  or  ligcantia,  or  obediciilia ,  and  some  other  cir- 
cumstances ;  but  in  the  form  of  regiii  and  regis  they 
vary  not:  neither  can  there,  as  I  am  persuaded,  be  any 
one  instance  shewed  forth  to  the  contrary.  See  9  Elii. 
4.  Bag^ot's  Assize,  fol.  7,  where  the  pleading  atlar^ 
is  entered  in  the  book ;  there  you  have  alienigena 
nalus  extra  ligeantiamdomim  regis  Anglia;.  Seethe 
precedents  in  the  book  of  entries,  pi.  7,  and  two  other 
places,  for  there  be  no  more :  and  there  you  shall  find 
still  srib  Ugeaniia  domini  regis,  or  e.ftra  ligeantiam 
domini  regis.  And  therefore  tlie  forms  of  pleading, 
which  are  things  so  reverend,  and  are  indeed  towards 
the  reasons  of  the  law,  ?tspaliiia,  aadpugniis,  contain- 
ing the  reasons  of  the  law,  opened  or  unfolded,  or  dis- 
played, they  make  all  for  us,  Andfortlie  very  words  of 
reporters  in  books,you  must  acknowledge  and  s&y,iUcet 
obniimiir  nuniero.  For  you  have  22  Ass.  pi.  25.  27 
Ass.  the  prior  of  Shell's  case,  pi.  48.  14  H.  IV.  fol.  19. 
3  H.  VI.  fol.  35.  G  H.  VIII.  in  my  lord  Dyer,  fol.  2. 
In  all  these  books  the  very  words  of  the  reporters  have 
"the  allegiance  of  the  king,"  and  not,  the  allegiance 
of  England.  And  the  book  in  the  24  Edw.  III.  which 
is  your  best  book,  although  while  it  is-tossed  at  the 
bar,  you  have  sometimes  the  words  "  allegiance  tH 
England,"  yet  when  it  comes  to  Thorp,  chief  justice^' 
to  give  the  rule,  he  saith,  "we  will  be  certified  by 
"the  roll,  whether  Scothnd  be  within  the  allegiance  J 
"of  the  king."  Nay,  that  farther  form  of  pleading  . 
beateth  down  your  opinion:  that  it  sufficeth  not  Id 
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say  that  he  is  bom  out  of  the  allegiaDce  of  the  king, 
and  stay  there,  but  he  must  shew  in  the  affirmative, 
under  the  allegiance  of  what  king  or  state  he  was  bom. 
The  reason  whereof  cannot  be,  because  it  may  appear 
whether  he  be  a  friend  or  an  enemy,  for  that  in  a  real 
action  is  all  one :  nor  it  cannot  be  because  issue  shall 
be  taken  thereupon ;  for  the  issue  must  arise  on  the 
other  side  upon  indigena  pleaded  and  traversed. 
And  therefore  it  can  have  no  other  reason,  but  to  ap- 
prize the  court  more  certainly,  that  the  country  of 
the  birth  is  none  of  those  that  are  subject  to  the  king. 
As  for  the  trial,  that  it  should  be  impossible  to  be 
tried,  I  hold  it  not  worth  the  answering;  for  the  Fe- 
nirefadas  shall  go  either  where  the  natural  birth  is 
laid,  although  it  be  but  by  fiction,  or  if  it  be  laid  ac- 
cording to  the  truth,  it  shall  be  tried  where  the  ac- 
tion is  brought,  otherwise  you  fall  upon  a  main  rock, 
that  breaketh  your  argument  in  pieces;  for  how  should 
the  birth  of  an  Irishman  be  tried,  or  of  a  Jersey  man? 
nay,  how  should  tl^e  birth  of  a  subject  be  tried,  that 
is  bom  of  English  parents  in  Spain  or  Florence,  or 
any  part  of  the  world?  For  to  all  these  the  like  ob- 
jection of  trial  may  be  made,  because  they  are  within 
no  countries :  and  this  receives  no  answer.  And  there- 
fore I  will  now  pass  on  to  the  second  main  argument. 
It  is  a  rule  of  the  civil  law,  say  they.  Cum  duo  jura ^ 
etc.  when  two  rights  do  meet  in  one  person,  there  i^ 
no  confusion  of  them,  but  they  remain  still  in  the  eye 
of  law  distinct,  as  if  they  were  in  several  persons : 
and  tiiey  bring  examples  of  one  man  bishop  of  two 
sees,  or  one  parson  that  is  rector  of  two  churches. 
They  say  this  unity  in  the  bishop  or  the  rector  doth 
DQt  create  any  privity  between  the  parishioners  or  dio- 
eeseners,  more  than  if  there  were  several  bishops,  or 
wveral  parsons.  This  mle  I  allow,  as  was  said,  to  be 
a  rale  not  of  the  civil  law  only  but  of  common  reason, 
bBt  receiveth  no  forced  or  coined  but  a  tme  and  sound 
fistinction  or  limitation,  which  is,  that  it  evermore 
fidleth  and  deceiveth  in  cases  where  there  is  any  vi-. 
gonr  or  operation  of  the  natural  person ;  for  generally 
in  corporations  the  natural  body  is  but  suffulcimentum 
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corporU  corporati,  it  is  but  as  a  stock  to  uphold  and 
b^«  out  the  corporate  body ;  but  otherwise  it  is  in  the 
case  of  the  crown,  as  shall  be  manifestly  proved  in 
due  place.  But  to  shew  that  this  rule  receiveth  this 
distinction,  I  will  put  but  two  cases ;  the  statute  of  2 1 
H.  VIII.  ordaineth  that  a  marquis  may  retain  six 
chaplains  qualified,  a  lord  treasurer  of  E^igland  four, 
a  privy  councillor  three.  The  lord  treasurer  Paulet 
was  marquis  of  Winchester,  lord  treasurer  of  England, 
and  privy  councillor,  all  at  once.  The  question  was, 
whetoer  he  ^uld  qualify  thirteen  chaplaiiuif  Now 
by  the  rule  Cum  duo  Jura  he  should  ;  but  adjudged, 
he  should  not  And  the  reason  was,  becarase  the  at- 
tendance of  chaplains  concerned  and  respected  his 
naturail  person ;  he  had  but  one  BOol,  though  he  had 
three  offices.  The  other  case  which  I  will  put  is  tiie 
case  of  homaee.  A  man  doth  homi^  to  his  lord  for 
a  tenancy  held  of  the  manor  of  Dale;  there  descoid- 
eth  unto  him  afterwards  a  tenancy  held  of  the  nanor 
of  Sale,  which  manor  of  Sale  is  lUtewise  in  the  hasda 
of  the  same  lord.  Now  by  the  rule  Cam  duo  Jura,  he 
should  do  hconage  again,  two  tenancies  and  two 
seignories,  though  but  one  tenant  and  one  locd, 
eeqtatm  est  ac  siest  in  duobus:  but  ruled  that  he  shodd 
not  do  homage  again ;  nay  in  the  case  of  the  king  be 
shall  not  pay  a  second  respect  of  homage,  as  upon 
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naturalizatiaQ  ipsojure,  of  which  kind  three  have 
been  speciaUy  remembered. 

The  first  is  the  loss  of  profit  to  the  king  upon  let- 
ters of  denization  and  purchases  of  aliens. 

The  second  is  the  concourse  of  Scotsmen  into  this 
kingdom,  to  the  enfeebling  of  that  realm  ofScotiand 
in  people,  and  the  impoverishing  of  this  realm  of 
England  in^wealth.  ^ 

The  third  is,  that  the  reason  of  this  case  stayeth 
not  within  the  compass  of  the  present  case ;  for  al- 
though it  were  some  reason  that  Scotsmen  were  na- 
toralix^  being  pec^e  of  the  same  island  and  Ism- 
gaage,  jet  the  reason  which  we  urge,  which  is^  that 
they  are  subject  to  the  same  king,  may  be  applied  to 
perscms  every  way  more  estranged  from  us  than  they 
are;  bb  i£  m  future  time,  in  the  king's  descendenls, 
there  should  be  a  match  widi  Spain,  and  the  domi* 
nions  of  Spain  should  be  united  with  the  crown  of 
England,  by  one  reason,  say  they,  all  the  West  Indies 
should  be  naturalized ;  which  are  people  not  only  al^ 
tertw  #o/i,  but  alterius  cali. 

To  these  conceits  of  inconvenience,  how  easy  it  is 
to  give  answer,  and  how  weak  they  are  in  themselves, 
I  mink  no  man  that  doth  attentively  ponder  them  can 
doubt ;  for  how  small  revenue  can  arise  of  such  de* 
nizations,  and  how  honourable  were  it  for  the  king  to 
take  escheats  of  his  subjects,  as  if  they  were  foreign- 
ers^  ffMT  seizure  of  aliens'  lands  are  in  regard  the  king 
hadi  no  hold  or  command  of  their  persons  and  ser- 
▼icea^  every  one  may  perceive.  And  for  the  confiu- 
enoe  of  Scotsmen,  I  think,  we  all  conceive  the  sprii^- 
tide  itf  (Hiit  at  the  king's  first  coming  in.  And  yet  we 
see  very  few  families  of  them  throughout  the  cities 
and  boroughs  of  England.  And  for  the  naturalizing  of 
die  Indies,  we  can  readily  help  that,  when  the  case 
eomes;  for  we  can  make  an  act  of  parliament  of  sepa^ 
latioii  if  we  like  not  their  consort.  But  these  being 
fBMons  politic,  and  not  legal,  and  we  are  not  now  in 
parliament,  but  before  a  judgment-seat,  I  will  not  med- 
dle with  them,  especially  since  I  have  one  answer 
which  avoids  and  confounds  all  their  objections  in 

z  2 


340         Case  of  the  Post-Nati  of  SaHUmd. 

law;  which  is,  that  the  very  self-same  objections  do 
hold  ID  countries  purchased  by  conquest.  For  in  sub- 
jects obtained  by  conquest,  it  were  more  pro6t  to  in- 
denizate  by  the  poll;  in  subjects  obtained  by  con- 
quest, they  may  come  in  too  fast.  And  if  king  Hemy 
VII.  had  accepted  the  offer  of  Christopher  Coliui- 
bus,  whereby  the  crown  of  England  had  obtained  the 
Indies  by  conquest  or  occupation,  all  the  Indies  had 
been  naturalized  by  the  confession  of  the  adverse 
part.  And  therefore  since  it  is  confessed,  that  sub- 
jects obtained  by  conquest  are  naturalized,  and  that 
all  these  objections  are  common  and  indifferent,  as 
well  to  case  of  conquest  as  case  of  descent,  these  ob- 
jections are  in  themselves  destroyed. 

.And  therefore,  to  proceed  now  to  overthrow  that 
distinction  of  descent  and  conquest.  Plato  saith  welJ, 
the  strongest  of  all  authories  is,  if  a  man  can  allege 
the  authority  of  his  adversary  against  himself:'  we  do 
ui^e  the  confession  of  the  other  side,  that  they  con- 
fessed the  Irish  are  naturalized ;  that  they  confess  tJiC 
subjects  of  the  Isles  of  Jersey  and  Guernsey,  and 
Berwick,  to  be  naturalized,  and  the  subjects  of  Cakii 
and  Toumay,  when  they  were  English,  were  natural- 
ized; as  you  may  find  in  the  5  Eliz.  in  Dyer,  upon 
the  question  put  to  tlie  judges  by  Sir  iNicholas  BacoD, 
lord  keeper. 
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I  oppose  them  that  hold  this  opinion  with  this  ques- 
tion. If  the  king  should  conquer  any  foreign  country 
by  an  army  compounded  of  Englishmen  and  Scots- 
men, as  it  is  like,  whensoever  wars  are,  so  it  will  be, 
I  demand.  Whether  this  country  conquered  shall  be 
naturalized  bolh  in  England  and  Scotland,  because  it 
was  purchased  by  the  joint  arms  of  both?  and  if  yea. 
Whether  any  man  will  think  it  reasonable,  that  3uch 
subjects  be  naturalized  in  both  kingdoms ;  the  one 
kin^om  not  being  naturalized  toward  the  other? 

These  are  the  intricate  consequences  of  conceits. 

A  second  reason  they  allege  is,  that  countries  won 
by  conquest  become  subject  to  the  laws  of  England, 
which  countries  patrimonial  are  not,  and  that  the  law 
doth  draw  the  allegiance,  and  allegiance  naturali- 
zation. 

But  to  the  major  proposition  of  that  argument, 
touching  the  dependency  of  allegiance  upon  law,  some- 
what hath  been  already  spoken,  and  full  answer  shall 
be  given  when  we  come  to  it.  But  in  this  place  it  shall 
suffice  to  say,  that  the  minor  proposition  is  false ;  that 
is,  that  the  laws  of  England  are  not  superinduced  upon 
any  country  by  conquest ;  but  that  the  old  laws  re- 
main until  the  king  by  his  proclamation  or  letters  pa- 
tent declare  other  laws ;  and  then  if  he  will  he  may 
declare  laws  which  be  utterly  repugnant,  and  differing 
firom  the  laws  of  England.  And  hereof  many  ancient 
precedents  and  records  may  be  shewed,  that  the  reason 
why  Ireland  is  subject  to  the  laws  of  England  is  not 
ipso  jure  upon  conquest,  but  grew  by  a  charter  of 
king  John ;  and  that  extended  but  to  so  much  as  was 
tlien  in  the  king's  possession ;  for  there  are  records  in 
the  time  of  king  E.  I.  and  II.  of  divers  particular 
grants  to  sundry  subjects  of  Ireland  and  their  heirs, 
uat  they  might  use  and  observe  the  laws  of  England. 

The  third  reason  is,  that  there  is  a  politic  necessity 
of  intermixture  of  people  in  case  of  subjection  by 
conquest,  to  remove  alienations  of  mind,  and  to  secure 
the  state ;  which  holdeth  not  in  case  of  descent.  Here 
I  perceive  Mr.  Walter  hath  read  somewhat  in  matter 
of  state ;  and  so  have  I  likewise ;  though  we  may 
both  quickly  lose  ourselves  in  causes  of  this  iwAvwe. 
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I  find  by  the  best  opinions,  that  &««  be  two  means 
to  assure  and  retainin  obedience  conntries  conquered, 
both  Tciy  diOering,  almost  in  extremes,  die.  one  to- 
wards the  other. 

The  ODB  is  bv  colonies,  and  intermixture  of  peo* 
pie,  and  transplantation  of  families,  which  Mr.  Wal- 
ter spoke  of;  and  it  was  indeed  the  Roman  man- 
ner :  but  this  is  like  an  old  relic,  much  rerereoced 
and  almost  never  used.  But  the  otiber,  whidt  is  tiie 
modem  manner,  and  almost  wholly  in  practice  and 
use,  is  by  g^arrisons  and  citadels,  and  listi  or  compa- 
nies of  men  of  war,  and  other  like  matters  of  terror 
and  biidle. 

To  the  first  of  these,  which  is  little  used,  it  is  true 
that  naturalization  doth  conduce,  but  to  the  latter  it  is 
utterly  opposite,  as  putting  too  great  pride  and  means 
to  do  hurt  in  those  that  are  meant  to  be  kept  short  and 
low.  And  yet  in  the  very  first  case,  of  the  Roman  pro- 
ceeding, naturalization  did  never  follow  by  conquest, 
during  all  the  growth  of  the  Roman  empire ;  but  was 
ever  conferred  by  charters,  or  doifations,  sometimes  lo 
cities  and  towns,  sometimes  to  particular  pnsons,  and 
sometimes  to  nations,  until  the  time  of  Adrian  the 
emperor,  and  the  law  In  orbe  Romano  :  and  that  law 
or  constitution  is  not  referred  to  title  of  conquest  and 
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freemen :  I  say,  it  will  be  marvelled  at  abroad,  of  what 
complexion  the  laws  of  England  be  made,  that  breed- 
eth  such  differences.  But  there  is  little  danger  of  such 
scandals ;  for  this  is  a  difference  that  the  law  of  Eng- 
land never  knew. 

The  fourth  reason  of  this  difference  is,  that  in  case 
of  conquest  the  territory  united  can  never  be  separated 
again.  But  in  case  of  descent,  there  is  a  possibility  ;  if 
his  majesty's  line  should  fail,  the  kingdoms  may  sever 
a^dn  to  their  respective  heirs ;  as  in  Uie  case  of  8  Hen. 
VV.  where  it  is  said,  that  if  land  descend  to  a  man 
from  the  ancestor  on  the  part  of  his  father,  and  a  rent 
issuing  out  of  it  from  an  ancestor  on  the  part  of  the 
motb^ ;  if  the  party  die  without  issue,  the  rent  is  re- 
vived. As  to  this  reason^  I  know  well  the  continu- 
ance of  the  king's  line  is  no  less  dear  to  those  that 
aliege  the  reason,  than  to  use  that  confute  it.  So  as 
I  do  not  blame  the  passing  of  the  reason  :  but  it  is 
answered  with  no  great  difficulty ;  for,  first,  <he  law 
doth  never  respect  remote  and  foreign  possibilities,  as 
notably  appeared  in  die  great  case  between  Sir  Hugh 
Cholmley  and  Houlford  in  the  exchequer,  where  one 
in  the  remainder,  to  the  end  to  bridle  tenant  in  tail 
from  suffering  a  common  recovery,  granted  his  re- 
mainder to  the  king ;  and  because  he  would  be  sure 
to  have  it  out  again  without  charge  or  trouble  when 
liis  turn  was  served,  he  limited  it  to  the  king  during 
the  life  of  tenant  in  tail.  Question  grew,  whether 
this  grant  of  remainder  were  good,-  yea  or  no.  And 
it  was  to  be  said  frivolous  and  void,  because  it  couid 
never  by  any  possibility  execute ;  for  tenant  in  tail 
cannot  surrender ;  and  if  he  died,  the  remainder  like- 
wise ceased.  To  which  it  was  answered,  that  there 
'was  a  possibility  that  it  might  execute,  which  was 
&1IS :  Put  case,  that  tenant  in  tail  should  enter  into 
fdbigion,  having  no  issue ;  then  die  remainder  should 
execute,  and  the  kings  should  hold  the  land  during 
^le  natural  life  of  tenant  in  tail,  notwithstanding  his 
civil  death.  But  the  court  una  voce  exploded  this 
reason,  and  said,  that  monasteries  were  down,  and 
entries  into  religicm  gone,  and  they  must  be  up  again 
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ere  this  could  be  ;  and  that  the  ]aw  ^id  not  respect 
such  remote  and  foreign  possibilities.  And  so  we  may 
hold  this  for  the  like :  for  I  think  we  all  hope,  that 
neither  of  those  days  shall  ever  come,  either  for  mo- 
nasteries to  be  restored,  or  for  the  king's  line  to.&il. 
But  the  true  answer  is,  that  the  possibility  subse- 
quent, remote  or  not  remote,  doth  not  alter  the  tole- 
ration of  law  for  the  present.  For  that  should  be,  .as 
if  in  case  of  the  rent  which  you  put,  you  should  aay, 
that  in  regard  that  the  rent  may  be  severed,  it  should 
be  said  to  be  in  esse  in  the  mean  time,  and  afaouJd  be 
grantable ;  which  is  clearly  otherwise.  And  so  in  the 
principal  case,  if  that  should  be,  which  God  of  bis 
goodness  forbid,  cessante  causa  cessat  e^ectvi,  the 
benefit  of  naturalization  for  the  time  to  come,  is 
dissolved.  But  that  altereth  not  the  operation  of  the 
law ;  rubvs  sic  stantibus.  And  therefore  I  conclude 
that  this  difference  is  but  a  device  full  of  weakness  and 
ignorance  ;  and  that  there  is  one  and  the  same  reason 
of  naturalizing  subjects  by  descent,  and  subjects  by 
conquest ;  and  that  is  the  union  in  the  person  of  the 
king  ;  and  therefore  that  the  case  of  Scotland  is  as 
clear  as  that  of  Ireland,  and  they  that  grant  the  one 
cannot  deny  tfae  other.  And  so  1  conclude  the  se- 
cond part,  touching  confutation. 

To  proceed  therefore  to  the  proofs  of  o 
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3.  And  lastly,  upon  former  precedents  and  examples. 

1.  Favour  of  law :  what  mean  I  by  that  ?  The  law 
is  equal  and  favoureth  not.  It  is  true,  not  persons ; 
but  tilings  or  matters  it  doth  favour.  Is  it  not  a  com- 
mon principle,  that  the  law  favoureth  three  things, 
life,  liberty,  and  dower  ?  And  what  is  the  reason  of 
this  favour  ?  This,  because  our  law  is  grounded  upon 
the  law  of  nature.  And  these  three  things  do  flow 
from  the  law  of  nature,  preservation  of  life  natural ; 
liberty,  which  every  beast  or  bird  seeketh  and  affecteth 
naturally;  the  society  of  man  and  wife,  whereof  dower 
is  the  reward  natursil.  It  is  well,  doth  the  law  favour 
liberty  so  highly,  as  a  man  shall  enfranchise  his  bond- 
man when  he  thinketh  not  of  it,  by  granting  to  him 
lands  or  goods ;  and  is  the  reason  of  it  quia  natura  om- 
Ties  homines erant  liber i;  and  that  servitude  or  villenage 
doth  cross  and  abridge  the  law  of  nature  ?  And  doth 
not  the  self-same  reason  hold  in  the  present  case  ?  For, 
my  lords,  by  the  law  of  nature  all  men  in  the  world 
are  naturalized  one  towards  another ;  they  were  all 
made  of  one  lump  of  earth,  of  one  breath  of  God ;  they 
bad  the  same  common  parents :  nay,  at  the  first  they 
were,  as  the  Scripture  sheweth,  unius  labii,  of  one  lan- 
guage, until  the  curse;  which  curse,  thanks  be  to  God, 
our  present  case  is  exempted  from.  It  was  civil  and 
national  laws  that  brought  in  these  words,  and  differ- 
ences, of  civis  and  exterus,  alien  and  native.  And 
therefore  because  they  tend  to  abridge  the  law  of  na- 
ture, the  law  favoureth  not  them,  but  takes  them 
strictly ;  even  as  our  law  hath  an  excellent  rule,  That 
customsof  towns  and  boroughs  shall  be  taken  and  con- 
strued strictly  and  precisely,  because  they  do  abridge 
and  derogate  from  the  law  of  the  land.  So  by  the 
same  reason,  all  national  laws  whatsoever  are  to  be 
taken  strictly  and  hardly  in  any  point  wherein  they 
abridge  and  derogate  from  the  law  of  nature.  Where- 
upon I  conclude  that  your  lordships  cannot  judge  the 
law  for  the  other  side,  except  the  case  be  luce  clarius. 
And  if  it  appear  to  you  but  doubtful,  as  I  think  no 
man  in  his  right  senses  but  wiUi  yield  it  to  be  at  least 
doubtful,  then  ought  your  lordships,  under  your  cor- 
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rectioQ  be  it  spoken,  to  pronounce  for  us  becuue 
of  the  favour  of  the  law.  Furthermore  as  the  law  of 
England  must  &vdut  naturalization  as  a  branch  of  die 
law  of  nature,  so  it  appears  manifestly,  that  it  doA 
&TOur  it  accordin^y.  For  is  it  not  mncfa  to  make  a 
subject  naturalized  T  By  the  law  of  Eng^land,  it  should 
suffice,  either  place  or  parents,  if  he  be  bora  in  Eag- 
land  it  is  no  matter  though  his  parents  be  ^uiianJb, 
M'  what  you  will.  On  me  other  side,  if  he  be  bom 
of  English  parents,  it  skilleth  not  thongh  he  be  b<»ii 
in  Spain,  or  in  any  other  place  of  the  w<vld.  Id  such 
sort  doth  the  law  of  England  open  her  tap  to  receive 
in  people  to  be  naturalized  ;  which  indeed  sheweth 
&e  wisdom  and  excellent  composition  of  our  lew,  wmI 
diat  it  is  the  law  of  a  warlike  and  magnanimoos 
nation  fit  for  empire.  For  look,  and  you  shaU  find 
tbat  such  kind  of  estat&s  have  been  ever  liberal  in 
point  of  naturalization :  whereas  merchant-like  and 
envious  estates  have  been  otherwise. 

For  the  reasons  of  law  joined  with  authoritiee,  I  do 
first  observe  to  your  lordships,  that  our  assertiwi 
or  affirmation  is  simple  and  plain  :  that  it  sufhcetb  to 
naturalization,  that  there  be  one  king,  and  that  the 
party  be  naius  adjidem  regis,  agreeable  to  the  defi- 
nition of  Littleton,  which  is :  Alien  is  he  which  is 
born  out  of  the  allegiance  of  o»r  lord  the  king.  They 
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though  his  body  politic  of  king  of  England,  and  his 
body  politic  of  king  of  Scotland,  be  seyeral  and  dis^ 
tinct,  yet  nevertheless  his  natural  person,  which  is  one, 
hath  an  operation  upon  both,  and  createth  a  privity 
between  uiem. 

And  the  third  proof  is  the  binding  text  of  five 
several  statutes. 

For  the  first  of  these,  I  shall  make  it  manifest,  that 
the  allegiance  is  of  a  greater  extent  and  dimension 
than  laws  or  kingdom,  and  cannot  consist  by  the  laws 
merely;  because  it  began  before  laws,  it  continu*- 
eth  after  laws,  and  it  is  in  vigour  where  laws  are 
suspended  and  have  not  their  force.  That  it  is  more 
ancient  than  law,  appeareth  by  that  which  was 
spoken  in  the  beginning  by  way  of  inducement,  where 
I  did  endeavour  to  demonstrate,  that  the  original  age 
of  kingdoms  was  governed  by  natural  equity,  that 
kings  were  more  ancient  than  lawgivers,  that  the 
first  submissions  were  simple,  and  upon  confidence  to 
tiie  person  of  kings,  and  that  the  allegiance  of  sub- 
jects to  hereditary  monarchies  can  no  more  be  said  to 
consist  by  laws,  than  the  obedience  of  children  to 
piarents. 

That  allegiance  continueth  after  laws,  I  will  only 
pat  the  case,  which  was  remembered  by  two  great 
judges  in  a  great  assembly,  the  one  of  them  now  with 
God  :  which  was ;  that  if  a  king  of  England  should 
be  ezpnlsed  his  kingdom,  and  some  particular  subjects 
should  follow  him  in  flight  or  exile  in  foreign  parts,  and 
any  of  them  there  should  conspire  that  his  death ; 
upon  hisrecoveryofhis  kingdom,  such  asubiectmight 
1^  die  law  of  England  be  proceeded  with  for  treason 
committed  and  perpetrated  at  what  time  he  had  no 
kii^dom,  and  in  place  where  the  law  did  not  bind. 

ijiat  fdlegiance  is  in  vigour  and  force  where  the 
power  of  law  hath  a  cessation,  appeareth  notably  in 
time  of  wars,  for  silent  leges  inter  atyna.  And  yet 
Ihe  sovereignty  and  imperial  power  of  the  king  is  so 
ht  from  being  then  extinguished  or  suspended,  as 
itontrariwise  it  is  raised  and  made  more  absolute ;  for 
dien  he  may  proceed  by  his  supreme  authority,  and 
martial  law,  without  observing  formalities  of  \\ie\w^ 
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of  his  kingdom.  And  therefore  whosoever  speaketh 
of  lawi,  and  the  king's  power  by  laws,  and  Uie  sub- 
jects obedience  or  allegiance  to  laws,  speak  but  of  one 
half  of  the  crown.  For  Bracton,  out  of  Justinian, 
doth  truly  define  the  crown  to  consist  of  laws  and 
arms,  power  civil  and  martial,  with  the  latter  whereof 
the  law  doth  not  intermeddle :  so  as  where  it  is  mach 
spoken,  that  the  subjects  of  England  are  under  one 
law,  and  the  subjects  of  Scotland  are  under  another 
law,  it  is  true  at  Edinburgh  or  Stirling,  or  again  in 
London  or  York ;  but  if  Englishmen  and  Scotsmen 
meet  in  an  army  royal  before  Calais,  I  hope,  then 
they  are  under  one  law.  So  likewise  not  only  in  time 
of  war,  but  in  time  of  peregrination :  If  a  king  of 
England  travel  or  pass  through  foreign  territories,  yet 
the  allegiance  of  his  subjects  foUoweth  him :  as  ap- 
peareth  in  that  notablecase  which  is  reported  in  Fleta, 
where  one  of  the  train  of  king  Edward  I.  as  he  passed 
through  France  from  the  holy  land,  imbezzled  some 
silverplate  at  Paris,  and  jurisdiction  was  demanded  of 
this  crime  by  the  French  king's  counsel  at  law,  ratime 
soli,  and  denianded  likewise  by  the  officers  of  king 
Edward,  rut'ione  persoiuE  ;  and  after  much  solemnitj-, 
contestation,  and  interpleading,  it  was  ruled  and  de- 
termined for  king  Edward,  and  the  party  tried  aud 
"udged  before  the  knight  marshal  of  the  king's  hi 
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For  the  first,  I  will  vouch  you  the  very  words  which 
I  find  in  that  notable  case  of  the  duchy,  where  the 
question  was,  whether  the  groans  of  king  Edward  VI. 
for  duchy  lands  should  be  avoided  in  points  of  nonage? 
The  case,  as  your  lordships  know  well,  is  reported  by 
Mr.  Plowdenas  the  general  resolution  of  all  the  judges 
of  England,  and  the  king's  learned  counsel,  Rouswell 
the  solictor  only  excepted ;  there  I  find  the  said  words. 
Comment,  fol.  285.  "There  is  in  the  king  not  a 
"  body  natural  alone,  nor  a  body  politic  alone,  but  a 
"  body  natural  and  politic  together :  corpus  corpora- 
"  turn  in  corpore  naturali,  et  corpus  fiaturale  in  cor- 
"  vore  corvorato''  The  like  I  find  in  the  great  case 
of  the  lora  Berkley  set  down  by  the  same  reporter. 
Comment  fol.  234.  "  Though  there  be  in  the  king 
^^  two  bodies,  and  that  those  two  bodies  are  conjoined, 
"  yet  are  they  by  no  means  confounded  the  one  by 
"  the  other." 

Now  then  to  see  the  mutual  and  reciprocal  inter- 
course, as  I  may  term  it,  or  influence  or  communica^ 
tion  of  qualities,  that  these  bodies  have  the  one  upon 
the  other:  the  body  politic  of  the  crown  induceth  the 
natural  person  of  the  king  witli  thes6  perfections: 
That  the  king  in  law  shall  never  be  said  to  be  within 
age :  that  his  blood  shall  never  be  corrupted :  and 
that  if  he  were  attainted  before,  the  very  assumption 
of  the  crown  purgeth  it.  That  the  king  shall  not 
take  but  by  matter  of  record,  although  he  take  in  his 
natural  capacity  as  upon  a  gift  in  tail.  That  his  body 
in  law  shall  be  said  to  be  as  it  were  immortal ;  for 
there  is  no  death  of  the  king  in  law,  but  a  demise,  as 
it  is  termed :  with  many  other  the  like  privileges  and 
differences  from  other  natural  persons  too  long  to  re- 
hearse, the  rather  because  the  question  laboureth  not 
in  that  part  But  on  the  contrary  part  let  us  see 
what  operations  the  king's  natural  person  hath  upon 
his  crown  and  body  politic :  of  which  the  chiefest  and 
greatest  is,  that  it  causeth  the  crown  to  go  by  descent 
which  is  a  thing  strange  and  contrary  to  the  course 
of  all  corporations,  which  evermore  take  in  succession 
and  not  by  descent;  for  no  man  can  shew  me  in  all 
Ae  corporations  of  England,  of  what  nature  soever* 
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whether  tiliey  consist  of  ooe  person,  or  of  mtny;  or 
whether  they  be  temporal  or  ecclesiastical,  any  one 
takes  to  him  or  his  heirs,  but  all  to  him  and  hit 
successors.  And  therefore  here  you  may  see  what  a 
weak  course  that  is,  to  put  cases  of  bisho[»s  and  par- 
aoDS,  and  the  like,  and  to  apply  them  to  the  crown. 
For  the  king  takes  to  him  and  his  heirs  in  the  man- 
ner of  a  natural  body,  and  the  word,  successors,  is  bat 
superfluous :  and  where  that  is  used,  that  is  ever  dnly 
placed  after  the  word,  heirs,  "the  king,  his  heirs,  and 
successors." 

Again,  no  man  can  deny  but  uror  ttfitiiu  mat 
nomina  natura.  A  corporation  can  haTe  no  wife,  nor 
a  corporation  can  have  no  son:  how  is  it  dten  that  it 
is  treason  to  compass  the  death  of  the  queen  or  of  the 
prince?  There  is  no  part  of  the  body  politic  of  the 
crown  in  either  of  them,  but  it  is  entirely  in  the  king. 
So  likewise  we  find  in  the  case  of  the  lord  Berkley, 
the  question  was,  whether  the  statute  of  35  Henrj' 
VIII.  for  that  part  which  coacerned  queen  Catharine 
Par's  jointure,  were  a  public  act  or  no,  of  which  the 
judges  ought  to  take  notice,  not  being  pleaded;  aoJ 
judged  a  public  act.  So  the  like  question  came  be- 
fore your  lordship,  my  lord  ChaQcellor,  in  serjeaal 
Heaie's  case ;  whether  the  statute  of  1 1  Edward  ill. 
concerning  the  entailiug  of  the  dukedom  of  Com- 
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tbe  law  to  the  subjects  of  Englaiul  ?  Or  must  he  not 
of  necessity,  if  he  should  invade  England,  be  a  rebel 
and  no  enemy,  not  only  as  to  the  king,  but  as  to  the 
subject  ?  Or  can  any  letters  of  mart  or  reprisal  be 
granted  against  a  Scotsman  thatsball  spoil  an  English- 
man's goods  at  sea?  And  certainly  this  case  doth 
press  exceeding  near  the  principal  case ;  for  it  proveth 
plainly,  that  the  natural  person  of  the  king  hath  such 
a  communication  of  qualities  with  his  body  politic,,  as 
it  makes  the  subjects  of  either  kingdom  stand  in  ano- 
ther degree  of  privity  one  towards  the  other,  than  they 
did  before.     And  so  much  for  the  second  proof. 

For  the  five  acts  of  parliament  which  I  spoke  of, 
wbich  are  concluding  to  this  questioot. 

Tlie  first  of  them  is  that^conceming  the  banishment 
of  Hugh  Spencer  in  the  time  of  king  Edward  11.  in 
which  act  there  is  contained  the  charge  and  accusa* 
tion  whereupon  his  exile  proceeded.     One  article  of 
which  charge  is  set  down  in  these  words:  ^'  Homaee 
^  and  oath  of  the  subject  is  more  by  reason  of  the 
Cfown  than  by  reason  of  the  person  of  the  king. 
So  that  if  the  king  doth  not  guide  himself  by  reason 
iouright  of  the  crown,  his  lieges  are  bound  by  thei? 
'^  oath  to  the  crown  to  remove  the  king." 

By  which  act  doth  plainly  appear  the  perilous  con<» 

sequence  of  this  distinction  concerning  ^e  person  of 

the  kii^  and  the  crown.     And  yet  I  do  acknowledge 

justly  and  ingeniously  a  great  difference  between  that 

assertion  and  this,  which  is  now  maintained :  for  it  is 

one  thing  to  make  things  distinct,  another  thing  to 

make  thrai  separable,  aliud  est  distitictioy  aliud  sepa- 

ratio;  and  therefore  I  assure  myself,  that  those  tnat 

mom  use  and  urge  that  distinction,  do  as  firmly  hold, 

tlttft  the  subjection  to  the  king's  person  and  to  the 

L   erown  are  inseparable,  though  distinct,  as  I  do.    And 

|:  it  is  true  that  the  poison  of  Uie  opinion  and  assertion 

^  #f  Splicer  is  like  the  poison  of  a  scorpion,  more  in 

If,  Ae  tail  thi  x  in  the  body:  for  it  is  the  inference  that 

Pi  IImj  make,  which  is,  that  the  king  may  be  deposed 

al  or  removed,  that  is  the  treason  and  disloyalty  of  that 

PlfOpinion.     But  by  your  leave,  the  body  is  never  a 

^  inut  the  more  wholesome  meat  for  having  such  a  tail 
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belonging  to  it :  therefore  we  see  that  is  toaa  lubri- 
cus,  an  opinion  from  which  a  man  may  easilj  slide 
into  an  absurdity.  But  upon  this  act  of  parliament 
1  will  only  note  one  circumstance  more,  and  sp  leave 
it,  which  may  add  authority  unto  it  in  the  opinion  of 
the  wisest ;  and  that  is,  that  these  Spencers  were  not 
ancient  nobles  or  great  patriots  that  were  charged 
and  prosecuted  by  upstarts  and  favourites:  for  den 
it  might  be  said,  that  it  was  but  the  action  of  some 
flatterers,  who  used  to  extol  the  power  of  monarcbs 
to  be  infinite ;  but  it  was  contrary ;  a  prosecution  of 
those  persons  being  favourites  by  the  nobility;  so  as 
the  nobility  themselves,  which  seldom  do  sulwcribe  to 
the  opinion  of  an  infinite  power  of  monarcbs,  yet  even 
they  could  not  endure,  but  their  blood  did  rise  to  hear 
tbat  opinion,  that  subjection  is  owing  to  the  crown 
rather  than  to  the  person  of  the  king. 

The  second  act  of  parliament  which  determined  this 
case,  is  the  act  of  recognition  in  the  first  year  of  his 
majesty,  wherein  you  shall  find,  that  in  two  several 
places,  the  one  in  tlie  preambie,  the  other  in  the  body 
of  the  act,  the  parliament  doth  recognise  that  these 
two  realms  of  England  and  Scotland  are  under  one 
imperial  crown.  The  parliament  doth  not  say  under 
one  monarchy  or  king,  which  might  refer  to  ^e  per- 
son, but  under  one  imperial  crown,  which  cann<^  be 
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junction,  it  cannot  but  appear,  that  although  partes 
integrales  of  the  kingdom,  as  the  philosophers  speak, 
such  as  the  laws,  the  officers,  the  parliament,  are  not 
yet  commixed ;  yet  nevertheless  there  is  but  one  and 
the  self-same  fountain  of  sovereign  power  depending 
upon  the  ancient  submission,  whereof  I  spake  in  the 
beginning;  and  in  that  sense  the  crowns  and  the 
kingdoms  are  truly  ^id  to  be  united. 

And  the  force  of  this  truth  is  such,  that  a  grave  and 
learned  gentleman,  that  defended  the  contrary  opinion, 
did  confess  thus  far :  That  in  ancient  times,  when  mo- 
narchies, as  he  said,  were  but  heaps  of  people  without 
any  exact  form  of  policy ;  that  then  naturalization 
and  communication  of  privileges  did  follow  the  person 
of  the  monarch ;  but  otherwise  since  states  were  re- 
duced to  a  more  exact  form  :  so  as  thus  far  we  did 
consent ;  but  still  I  differ  from  him  in  this,  that  these 
more  exact  forms,  wrought  by  time,  and  custom,  and 
laws,  are  nevertheless  still  upon  the  first  foundation, 
and  do  serve  only  to  perfect  and  corroborate  the  force 
and  bond  of  the  first  submission,  and  in  no  sort  to 
disannul  or  destroy  it. 

And  therefore  with  these  two  acts  do  I  likewise 
couple  the  act  of  14  Edward  III.  which  hath  been 
allied  of  the  other  side.  For  by  collating  of  that 
act  with  this  former  two,  the  truth  of  that  we  affirm 
will  the  more  evidently  appear,  according  unto  the 
rule  of  reason :  opposita  juxta  se  posita  magis  elu- 
cescunt.  That  act  of  14  is  an  act  of  separation.  These 
two  acts  formerly  recited  are  acts  tending  to  union. 
This  act  is  an  act  that  maketh  a  new  law  ;  it  is  by 
the  words  of  grant  and  establish.  These  two  acts 
declare  the  common  law  as  it  is,  being  by  words  of 
recognition  and  confession. 

And  therefore  upon  the  difference  of  these  laws 
you  may  substantially  ground  this  position :  That  the 
common  law  of  England,  upon  the  adjunction  of  any 
kingdom  unto  the  king  of  England,  doth  make  some 
d^ree  of  union  in  the  crowns  and  kingdoms  them- 
selves ;  except  by  a  special  act  of  parliament  they  be 
dissevered. 

vol..  IV.  2  A 
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Lastly,  the  fit^b  act  of  parliameDt  which  I  promised, 
ia  the  act  made  in  the  42  of  E.  III.  'cap.  10.  which  is 
an  express  decision  of  the  point  in  question.  The 
words  are,  "  Item,  (upon  the  petition  put  into  parlia- 
"  meat  by  the  commons)  that  iufanb  bom  beyond  the 
"  seas  in  the  seigniories  of  Calais,  and  elsewhere 
"  within  the  lands  and  seigniories  that  pertain  to  our 
"  sovereign  lord  the  king  beyon3  the  seas,  be  as  able 
"  and  inheritable  of  their  heritage  in  England,  as  other 
'*  infants  bom  within  the  realm  of  England,  it  is  ac- 
"  corded  that  the  common  law  and  the  statute  for- 
"  merly  made  be  holden," 

Upon  this  act  I  infer  thus  much  ;  first,  that  such  as 
the  petition  mentioneth  were  naturalized,  the  practice 
shews  :  then  if  so,  it  must  be  either  by  common  law 
or  statute,  for  so  the  words  report :  not  by  statute, 
for  there  is  no  other  statute  but  25  E.  III.  and  that 
extends  to  the  case  of  birth  out  of  the  king's  obe- 
dience, where  the  parents  are  English ;  ergo  it  was 
by  the  common  law,  for  that  only  remains.  And  so 
by  the  declaration  of  this  statute  at  the  common  law. 
"  all  infants,  bom  within  the  lands  and  seigniorie* 
"  (for  I  give  you  the  very  words  again)  that  pertain 
"  to  our  sovereign  lord  the  king,  (it  is  not  said,  as  air 
■'  the  dominions  of  England)  are  as  able  and  inherita- 
'  ble  of  their  herif         -     —     .      - 
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with  this  last  The  first  was  of  Normandy,  in  the 
person  of  William,  commonly  called  the  Conqueror. 
The  second  was  of  Gascoigne,  and  Guienne,  and  An- 
jou,  in  the  person  of  king  Henry  11. ;  in  his  person, 
I  say,  though  by  several  titles.  The  third  was  of  the 
crown  of  France,  in  the  person  of  king  Edward  III. 
And  the  fourth  of  the  kingdom  of  Scotland,  in  his 
majesty.  Of  these  I  will  set  aside  such  as  by  any  ca- 
villation  can  be  excepted  unto.  First,  I  will  set  aside 
Normandy,  because  it  will  be  said,  that  the  difference 
of  countries  accruing  by  conquest,  from  countries  an- 
nexed by  descent,  in  matter  of  communication  of  pri«- 
vil^es,  holdeth  both  ways,  as  well  of  the  part  of  the 
conqneriDg  kingdom,  as  the  conquered ;  and  therefore 
that  although  Normandy  was  not  a  conquest  of  Eng- 
land, yet  England  was  a  conquest  of  Normandy,  and 
so  a  communication  of  privileges  between  them. 
Again,  set  aside  France,  for  that  it  will  be  said  that 
aldiough  the  king  had  a  title  in  blood  and  by  descent^ 
yet  that  title  was  executed  and  recovered  by  arms,  so 
as  it  is  a  mixt  title  of  conquest  and  descent,  and 
therefore  the  precedent  not  so  clear. 

There  remains  then  Gascoigne  and  Anjou,  and  that 
precedent  likewise  I  will  reduce  and  abridge  to  a  time 
to  avoid  all  question.  For  it  will  be  said  of  them  also, 
that  after  they  were  lost  and  recovered  in  ore  gladii^ 
that  the  ancient  title  of  blood  was  extinct ;  and  that 
the  king  was  in  upon  his  new  title  by  conquest ;  and 
Mr.  Walter  hath  found  a  book-case  in  13  H.  VI. 
abridged  by  Mr.  Fitz-Herbert,  in  title  of  Protection, 
piacito  56,  where  a  protection  was  cast,  quia  profec- 
tuna  in  Gasconiam  with  the  earl  of  Huntingdon, 
and  challenged  because  it  was  not  a  voyage  royal ; 
and  the  justices  thereupon  required  the  sight  of  the 
commission,  which  was  brought  before  them,  and  pur- 
ported power  to  pardon  felonies  and  treason,  power 
to  coin  money,  and  power  to  conquer  them  that 
vesist :  whereby  Mr.  Walter,  finding  the  word  con- 
quest j  collected  that  the  king  s  title  at  that  time  was 
reputed  to  be  by  conquest ;  wherein  I  may  not  omit 
to  give  obiter  that  answer,  which  law  and  truth  pro- 
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ride,  namely,  that  when  any  king  obtaineth  by  war 
a  country  whereunto  he  hath  right  by  birth,  that  heu 
ever  in  upon  his  ancient  right,  not  upon  his  purchase 
by  conquest;  and  the  reason  is,  that  there  is  as  well 
a  judgment  aud  recoveiy  by  war  and  arms,  as  by  law 
and  course  of  justice.  For  war  is  a  tribunal-seat, 
wherein  Grod  giveth  the  judgment,  and  the  trial  is  by 
battle,  or  duel,  as  in  the  case  of  trial  of  private  right: 
and  then  it  follows,  that  whosoever  cometh  in  by  evic- 
tion, comes  in  his  remitter ;  so  as  there  will  be  no 
difference  in  countries  whereof  the  right  com^  by 
descent,  whether  the  possession  be  obtained  peace- 
ably or  by  war.  But  yet  nevertheless,  because  I  wiU 
utterly  iaks  away  all  manner  of  evasion  and  subter- 
fiige,  I  will  yet  set  apart  that  part  of  time,  in  and 
during  the  which  the  subjects  of  Gascoigne  and  Gui- 
enne  might  be  thought  to  be  subdued  by  a  re-conquest 
And  therefore  I  will  not  meddle  wim  the  prior  of 
Shelley's  case,  though  it  be  an  excellent  case ;  because 
it  was  in  the  time  of  27  E.  III.  neither  will  I  meddle 
with  any  cases,  records,  or  precedents,  in  the  time  of 
king  H.  V.  or  king  H.  VI.  for  the  same  reason;  but 
will  hold  myself  to  a  portion  of  time  from  the  first 
uniting  of  these  provinces  in  the  time  of  king  H.  II. 
uDtil  the  time  of  king  John,  at  what  time  those  pro- 
,.: — r. i„„.  ■  and  from  that  time  again  unto  the 
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state  in  the  unfortuDate  time  of  king  John,  lost  and 
severed,  the  principal  persons  which  did  adhere 
unto  the  French,  where  attainted  of  treason,  and  their 
escheats  here  in  England  taken  and  seized.     But  the 
people,  that  could  not  resist  the  tempest  when  their 
heaas  and  leaders  were  revolted,  continued  inheritable 
to  their  possessions  in  England ;  and  reciprocally  the 
people  of  England  inherited  and  succeeded  to  their  pos- 
sessions in  Gascoigne.and  were  both  ^ccoxmtedadpdem 
utriusque  regiSy  until  the  statute  oi  prterogativa  regis; 
wherein  the  wisdom  and  justice  of  tne  law  of  England 
is  highly  to  be  commended.  For  of  this  law  there  are 
two  grounds  of  reason,  the  one  of  equity,  the  other  of 
policy;  that  of  equity  was,  because  the  common  peo- 
ple were  in  no  fault,  but  as  the  Scripture  saith  in  a 
like  case,  quid  fccerunt  oves  istce?  It  was  the  cow- 
ardice and  disloyalty  of  their  governors  that  deserved 
punishment,  but  what  hath  these  sheep  done?  And 
therefore  to  have  punished  them,  and  deprived  them 
of  their  lands  and  fortunes,  had  been  unjust.  That  of 
policy  was,  because  if  the  law  had  forthwith,  upon  the 
loss  of  the  countries  by  an  accident  of  time,  pronounced 
the  people  for  aliens,  it  had  been  a  kind  of  accession 
of  their  right  and  a  disclaimer  in  them,  and  so  a 
greater  difficulty  to  recover  them.    And  therefore  we 
see  the  statute  which  altered  the  law  in  this  point, 
was  made  in  the  time  of  a  weak  king,  that,  as  it 
seemed,  despaired  ever  to  recover  his  right,  and  there- 
fore thought  better  to  have  a  little  present  profit  by 
escheats,  than  the  continuance  of  his  claim,  and  the 
countenance  of  his  right,  by  the  admitting  of  them  to 
enjoy  their  inheritance  as  mey  did  before. 

TTie  state  therefore  of  this  point  being  thus  opened, 
it  resteth  to  prove  our  assertion ;  that  they  were  natu- 
ralized ;  for  the  clearing  whereof  I  shall  need  but  to  read 
the  authorities,  they  be  so  direct  and  pregnant.  The 
first  is  the  very  text  of  the  statute  of  prarogativa  regis. 
Rex  habebit  escatas  de  terris  Normannorum,  cujus- 
cunque  feodi  fuerint,  salvo  servitio,  qu4)d  pertinet  ad 
capUales  dominos  feadi  illius :  et  hoc  similiter  intelli- 
gendum  est,  si  aliqua  hareditas  descendat  alicui  nato 
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in  parlibus  tranamarinis,  et  cujus  arUecessorafueruat 
adjidem  regit  Francia,  itt  tempore  regit  Johanmt, 
et  non  adjidem  regis  AngUat  sicut  contigit  de  bartnaa 
Monujnetee,  etc. 

By  which  statute  it  appears  plainly,  that  before  the 
time  of  King  John  there  was  do  colour  of  any  escheat, 
because  they  were  the  king's  subjects  in  possession, 
as  Scotland  now  is ;  but  only  determines  the  law  firmn 
that  time  forward. 

This  statute,  if  it  bad  in  it  any  obscuri^,  it  is  taken 
away  by  two  lights,  the  one  placed  before  it;  and  the 
other  placed  after  it;  both  authors  of  great  credit,  the 
one  for  ancient,  the  other  for  late  times :  the  Conner  is 
Bracton,  in  his  cap.  De  exceptionibwi,  lib.  ^.Jbl,  427. 
and  his  words  are  these:  Est  etiamet  alia esc^Uo^ua 
tenenti  competit  ex  persona  peterUis,  propter  mfec- 
turn  natioras,  qua  dilaloria  est,  et  non  perimit  acti- 
onem,  ut  si  quis  alienigena  qui  fuerit  aa^fidan  r^gis 
Franciee,  et  actionem  instituat  versus  aHqutm^  ftu 
fuerit  adjidem  regis  Anglia,  tali  non  rapondeatur, 
saltern  donee  terra  ftterint  communes. 

By  these  words  it  appeareth,  that  after  the  loss  of 
the  provinces  beyond  the  seas,  the  natuTalization  of 
the  subjects  of  those  provinces  was  in  no  sort  extift- 
guished,  but  only  was  in  suspense  during  the  time  of 
war,  and  no  longer;  for  he  aaith  plainly,  that  the  c 
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The  authority  after  the  statute  is  that  of  Mr.  Stam- 
ford, the  best  expositor  of  a  statute  that  hath  been  in 
our  law;  a  man  of  reverend  judgment  and  excellent 
order  in  his  writings ;  his  words  are  in  his  exposition 
upon  the  branch  of  the  statute  which  we  read  before. 
"  By  this  branch  it  should  appear,  that  at  this  time 
"  men  of  Normandy,  Grascoigne,  Guienne^  Anjou,  and 
^^  Britain,  were  inheritable  within  this  realm^  as  well 
^^  as  Englishmen,  because  that  they  were  sometimes 
<<  subjects  to  the  kings  of  England,  and  under  their 
^^  dominion,  until  king  John's  time,  as  is  aforesaid : 
^^  and  yet  after  his  time,  those  men,  saving  sucB  whose 
"  lands  were  taken  away  for  treason,  where  still  in- 
heritable within  this  realm  till  the  making  of  this 
statute;  and  in  the  time  of  peace  between  the  two 
kings  of  England  and  France,  they  were  answera- 
^^  ble  within  this  realm,  if  they  had  brought  any 
^^  action  for  their  lands  and  tenements." 

So  as  by  these  three  authorities,  every  one  so  plainly 
pursuing  the  other,  we  conclude  that  the  subjects  of 
Gaficoigrie,  Guienne,  Anjou,  and  the  rest,  from  their 
first  union  by  descent,  until  the  making  of  the  statute 
ofpnerogativa  regis j  were  inheritable  in  England,  and 
to  be  answered  in  the  king  s  courts  in  all  actions,  ex- 
cept it  were  in  time  of  war.  Nay  more,  which  is  de 
abundantly  that  when  the  provinces  were  lost,  and 
disamiexed,  and  that  the  king  was  but  king  de  jure 
aver  them,  and  not  de  facto;  yet  nevertheless  the 
privilege  of  naturalization  continued. 

There  resteth  yet  one  objection,  rather  plausible  to 
a  popular  understanding  than  any  ways  forcible  in  law 
or  learning,  which  is  a  difference  taken  between  the 
kingdom  of  Scotland  and  these  duchies,  for  that  the 
one  is  a  kingdom,  and  the  other  was  not  so;  and 
therefore  that  those  provinces  being  of  an  inferior  na- 
ture^  did  acknowledge  our  laws  and  seals,  and  parlia- 
ment, which  the  kingdom  of  Scotland  doth  not. 

This  difference  was  well  given  over  by  Mr.  Walter ; 
far  it  is  plain  that  a  kingdom  and  absolute  dukedom,  or 
any  other  sovereign  estate  do  differ  honorCy  and  noipo- 
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testate:  for  divers  duchies  and  countries  that  are  now, 
were  sometimes  kingdoms :  and  divers  kingdoms  that 
are  now,  were  sometimes  duchies,  or  of  omer  inferior 
stile:  wherein  we  need  not  travel  abroad,  since  we 
have  in  our  own  state  so  notorious  tm  instance  of  the 
country  of  Ireland,  whereof  king  H.  VIII.  "of  late 
time,  was  the  first  that  writ  himself  king,  the  foniter 
stile  being  lord  of  Ireland,  and  no  more;  and  yet 
kings  had  the  same  authority  before,  that  they  have 
had  since,  and  the  same  nation  the  same  marks  of  e 
sovereign  state,  as  their  parliaments,  their  arms,  their 
coins,  as  they  now  have;  so  as  this  is  too  snp^cial 
an  allegation  to  labour  upon. 

And  ifany  do  conceive  that  Gascotgne  and  Guienne 
were  governed  by  the  laws  of  England :  First  that 
cannot  be  in  reason;  for  it  is  a  true  ground,  That 
wheresoever  any  prince's  title  unto  any  country  is  by 
law,  be  can  never  change  the  laws,  for  that  they 
create  his  title ;  and  therefore,  no  doubt  those  duchies 
retained  their  own  laws;  which  if  they  did,  then  they 
could  not  be  subject  to  the  laws  of  England.  And 
next,  again,  the  fact  or  practice  was  otherwise,  as  v^ 
peaieth  by  all  consent  of  story  and  record;  for  Aose 
duchies  continued  governed  by  the  civil  lawj  their 
trials  by  witnesses,  and  not  by  jury,  their  lands  testa- 
mentary, and  the  like, 
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contrary,  fcnr  they  intermeddle  with  nothing  but  that 
that  concemeth  either  the  English  subjects  personally, 
or  the  territories  of  England  locally,  and  never  the 
subjects  of  Gascoigne ;  for  look  upon  the  statute  of 
27  £.  III.  cap.  5.  there  it  is  said,  that  there  shall  be 
no  forestalling  of  wines.  But  by  whom?  Only  by 
English  merchants;  not  a  word  of  the  subjects  of 
Gascoigne,  and  yet  no  doubt  they  might  be  offenders 
in  the  same  kind. 

So  in  the  sixth  chapter  it  is  said,  that  all  merchants 
Gascoignes  may  safely  bring  wines  into  what  part  it 
shall  please  them :  here  now  are  the  persons  of  Gas- 
coignes ;  but  then  the  place  whither  ?  Into  the  realm 
of  England.  And  in  the  seventh  chapter,  that  erects 
the  ports  of  Bordeaux  and  Bayonne  for  the  staple 
towns  of  wine ;  the  statute  ordains,  "  that  if  any,"  but 
who  ?  ^^  English  merchant,  or  his  servants,  shall  buy 
*'  or  bargain  other  where,  his  body  shall  be  arrested 
^"  by  the  steward  of  Gascoigne,  or  the  constable  of 
"  Bourdeaux :"  true,  for  the  officers  of  England  could 
not  catch  him  in  Gascoigne ;  but  what  shall  become 
of  him,  shall  he  be  proceeded  with  within  Gascoigne  ? 
No,  but  he  shall  be  sent  over  into  England  into  the 
Tower  of  London. 

And  this  doth  notably  disclose  the  reason  of  that 
custom  which  some  have  sought  to  wrest  the  other 
way :  that  custom,  I  say,  whereof  a  form  doth  yet 
remain,  that  in  every  parliament  the  king  doth  ap- 
point certain  committees  in  the  upper  house  to  receive 
the  petitions  of  Normandy,  Guienne,  and  the  rest  ; 
which,  as  by  the  former  statute  doth  appear,  could  not 
be  for  the  ordering  of  the  governments  there,  but  for 
the  liberties  and  good  usage  of  the  subjects  of  those 
parts  when  they  came  thither,  or  vice  versa,  for  the  re- 
straining of  the  abuses  and  misdemeanors  of  our  sub- 
jects when  they  went  thither. 

Wherefore  I  am  now  at  an  end.  For  us  to  speak  of 
the  mischiefs,  I  hold  it  not  fit  for  this  place,  lest  we 
should  seem  to  bend  the  laws  to  policy,  and  not  to 
take  them  in  their  true  and  natural  sense.  It  is  enough 
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that  every  man  knows,  that  it  is  true  of  these  two 
kingdoms,  which  a  good  father  said  of  the  churches 
of  Christ :  si  inseparabiles  insuperabiles.  Some  things 
I  may  have  forgot,  and  some  things,  perhajjs,  I  may 
forget  willingly  ;  for  I  will  not  press  any  opinion  or 
declaration  of  late  time  which  may  prejudice  the 
liberty  of  this  debate  ;  but  cr  dictis,  et  ex  non  diciis, 
upon  the  whole  matter  I  pray  judgment  for  the 
plaintitf. 


PROPOSITION  TO  HIS  MAJESTY 


BY 


SIR  FRANCIS   BACON,  KNIGHT, 

HIS  MAJESTY'S  ATTORNEY  GENERAL,  AND  ONE  OF  HIS 

PRIVY  COUNCIL; 

TOUCBZNO   TH£ 

COMPILING  AND  AMENDING  OF  THE  LAWS 

OF  ENGLAND. 


Your  majesty,  of  your  favour,  having  made  me 
privy -councillor,  and  continuing  me  in  the  place  of 
your  attorney-general,  which  is  more  than  was  these 
hundred  years  before,  I  do  not  understand  it  to  be, 
that  by  putting  off  the  dealing  in  causes  between  party 
and  party,  I  should  keep  holy-day  the  more;  but 
that  1  should  dedicate  my  time  to  your  service  with 
less  distraction.  Wherefore,  in  this  plentifiil|accession 
of  time,  which  I  have  now  gained,  I  take  it  to  be  my 
duty,  not  only  to  speed  your  commandments  and  the 
business  of  my  place ;  but  to  meditate  and  to  exco- 
gitate of  myself,  wherein  I  may  best,  by  my  travels, 
derive  your  virtues  to  the  good  of  your  people,  and 
return  meir  thanks  and  increase  of  love  to  you  again. 
And  after  I  had  thought  of  many  things,  I  could  find, 
in  my  judgment,  none  more  proper  for  your  majesty 
as  a  master,  nor  for  me  as  a  workman,  than  the  re- 
ducing and  compiling  of  the  laws  of  England. 

Your  majesty  is  a  king  blessed  with  posterity ;  and 
these  kings  sort  best  with  acts  of  perpetuity,  when 
they  do  not  leave  them,  instead  of  children;  but  trans- 
mit both  line  and  merit  to  ftiture  generations.  You 
are  a  great  master  in  justice  and  judicature,  and  it 
were  pity  that  the  fruit  of  that  virtue  should  die  with 
you.     Your  majesty  also  reigneth  in  learned  times ; 
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the  more,  in  regard  of  your  own  perfections  and  pa- 
tronage of  learning ;  and  it  hath  been  the  mishap  of 
works  of  this  nature,  that  the  less  learned  time  haA 
wrought  upon  the  more  learned,  which  now  will  not 
be  so.  As  for  myself,  the  law  is  my  profession,  to 
which  I  am  a  delator.  Some  little  helps  I  may  have 
of  other  learning,  which  may  give  form  to  matter ;  and 
your  majesty  hath  set  me  in  an  eminent  place,  whereby 
in  a  work,  which  must  be  the  work  of  many,  I  may 
the  better  have  coadjutors.  Therefore,  not  to  hold 
your  majesty  with  any  long  preface,  in  that  which  I 
conceive  to  be  nothing  less  than  words,  I  will  proceed 
to  the  matter:  which  matter  itself  nevertheless. re- 
quireth  somewhat  briefly  to  be  said,  both  of  the  dig- 
nity, and  likewise  of  the  safety,  and  convenience  of 
this  work :  and  then  to  go  to  the  main :  that  is  to  say, 
to  shew  how  the  work  is  to  be  done :  which  incidenUy 
also  will  best  demonstrate,  that  it  is  no  vast  nor  specu- 
lative thing,  but  real  and  feasible.  Callisthenes,  that 
followed  Alexander's  court,  and  was  grown  in  some 
displeasure  with  him,  because  He  could  not  well  brook 
the  Persian  adoration  ;  at  a  supper,  which  with  the 
Grecians  was  ever  a  great  part  talk,  was  desired,  be- 
cause he  was  an  eloquent  man,  to  speak  of  some 
theme ;  which  he  did,  and  chose  for  nis  theme  the 
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1 .  Sir,  I  shall  not  fall  into  either  of  those  two  ex- 
tremes, concerning  the  laws  of  England ;  they  com- 
mend themselves  best  to  them  that  understand  them ; 
and  your  majesty's  chief  justice  of  your  bench  hath  in 
his  writings  magnified  them  not  without  cause:  cer- 
tainly they  are  wise,  they  are  just  and  moderate  laws ; 
they  give  to  God,  they  give  to  Csesar,  they  give  to  the 
subjects,  that  which  appertaineth.  It  is  true,  they 
are  as  mixt  as  our  language,  compounded  of  British, 
Roman,  Saxon,  Danish,  Norman  customs.  And  as 
our  language  is  so  much  the  richer,  so  the  laws  are 
the  more  complete :  neither  doth  this  attribute  less  to 
them,  than  those  that  would  have  them  to  have  stood 
out  the  same  in  all  mutations ;  for  no  tree  is  so  good 
first  set,  as  by  transplanting. 

2.  As  for  the  second  extreme,  I  have  nothing  to  do 
with  it  by  wiaiy  of  taxing  the  laws.  I  speak  only  by 
way  of  perfecting  them,  which  is  easiest  in  the  best 
things :  for  that  which  is  far  amiss  hardly  receiveth 
amendment;  but  that  which  hath  already,  to  that 
more  may  be  given.  Besides,  what  I  shall  propound 
is  not  to  the  matter  of  the  laws,  but  to  the  manner  of 
their  r^;istry,  expression,  and  tradition:  so  that  it 
giveth  them  rather  light  than  any  new  nature.  This 
being  so,  for  the  dignity  of  the  work  I  know  scarcely 
where  to  find  the  like  :  for  surely  that  scale,  and  those 
degrees  of  sovereign  honour,  are  true  and  rightly 
marshalled ;  First  the  founders  of  states ;  then  the 
lawgivers ;  then  the  deliverers  and  saviours  after  long 
calamities;  then  the  fathers  of  their  countries,  which 
are  just  and  prudent  princes ;  and  lastly,  conquerors, 
which  honour  is  not  to  be  received  amongst  the  rest, 
except  4t  be  where  there  is  an  addition  of  more  coun- 
tiT  and  territory  to  a  better  government  than  that  was 
01  the  conquered.  Of  these,  in  my  judgment,  your 
majesty  may  with  more  truth  and  flattery  be  intitled 
to  the  first,  because  of  your  uniting  of  Britain  and 
photin^  Ireland;  both  which  savour  of  the  founder. 
That  which  I  now  propound  to  you,  may  adopt  you 
also  into  the  second :  lawgivers  have  been  called  prin- 
cipes  perpetui;  because  as  bishop  Gardiner  said  in  a 
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bad  sense,  that  he  would  be  bishop  an  hundred  yean 
after  his  death,  ia  respect  of  the  long  leases  he  made  : 
80  lawgivers  are  still  kings  and  rulers  after  their  de- 
cease, in  their  laws.  But  this  work,  shining  so  in  itsdf^ 
needs  no  taper.  For  the  safe^  and  convenieace 
thereof,  it  is  good  to  consider,  and  to  answer  those 
objections  or  scruples  which  may  arise  or  be  made 
against  this  work. 

O^'.  1.  That  it  is  a  thing  needless;  and  that  the  law, 
as  it  now  is,  is  in  good  estate  comparable  to  any  foreign 
law:  and  tiiat  it  is  not  possible  for  the  wit  of  man,  it 
respect  of  the  frailty  thereof,  to  provide  against  the  in- 
certainties  and  evasions,  or  omissions  of  law, 

Resp.  For  the  comparison  widi  foreign  laws,  it  is 
in  vain  to  speak  of  it ;  for  men  will  never  agree  about 
it.  Our  lawyers  will  maintain  for  our  municipal 
la\r8;  civilians,  scholars,  travellers,  will  be  of  the 
other  opinion. 

But  certain  it  is,  that  our  laws,  as  they  now  stand, 
are  subject  to  great  uncertainties,  and  variety  of  opi- 
nion, delays,  and  evasions :  whereof  ensueth, 

1.  That  the  multiplicity  and  length  of  suits  is  great. 

2.  That  the  contentious  person  is  armed,  and  thf 
honest  subject  weaned  and  oppressed. 

3.  That  the  judge  is  more  absolute ;  who,  in  doubt- 
fiil  cases,  bath  a  greater  stroke  and  libert; 


the  Laws  of  England.  367 

no  more  but  that,  to  give  every  man  his  due,  had  it 
not  been  for  Sir  Edward  Coke's  jKqtw/^,  (which  though 
they  may  have  errors,  and  some  peremptory  and  ex^ 
trajudicial  resolutions  more  than  are  warranted ;  yet 
they  contain  infinite  good  decisions,  and  rulings  over 
of  cases,)  the  law,  by  this  time,  had  been  almost  like  a 
ship  without  ballast;  for  that  the  cases  of  modem 
experience  are  fled  from  those  that  are  adjudged  and 
ruled  in  former  time. 

But  the  necessity  of  this  work  is  yet  greater  in  the 
statute  law.  For  first,  there  are  a  number  of  ensnar- 
ing penal  laws,  which  lie  upon  the  subject ;  and  if  itl 
bad  times  they  should  be  awakened  and  put  in  es^ecu-^ 
tion,  would  grind  them  to  powder. 

There  is  aleamed  civilian  thatexpoundeth  the  curse 
of  the  prophet,  Pltiet  super  eos  laqueoSj  of  a  multitude 
of  penal  laws,  which  are  worse  than  showers  of  hail 
or  tempest  upon  cattle,  for  they  fall  upon  men. 

There  are  some  penal  laws  fit  to  be  retained,  but 
their  penalty  too  great;  and  it  is  ever  a  rule.  That 
any  over-great  penalty,  besides  the  acerbity  of  it, 
deadens  the  execution  of  the  law. 

There  is  a  further  inconvenience  of  penal  laws,  ob- 
solete, and  out  of  use ;  for  that  it  brings  a  gangrene, 
neglect,  and  habit  of  disobedience  upon  other  whole- 
some laws,  that  are  fit  to  be  continued  in  practice  and 
execution ;  so  that  our  laws  endure  the  torment  of 
Mezentius : 

The  living  die  in  the  arms  of  the  dead. 

Lastly,  There  is  such  an  accumulation  of  statutes- 
concerning  one  matter,  and  tihey  so  cross  and  intri- 
cate, as  the  certainty  of  law  is  lost  in  the  heap;  as 
your  majesty  had  experience  last  day  upon  the  point, 
whether  the  incendiary  of  Newmarket  should  have 
the  benefit  of  his  clergy. 

04/.  n."  That  it  is  a  great  innovation ;  and  innova- 
tions are  dangerous  beyond  foresight. 

Resp.  All  purgings  and  medicines,  either  in  the 
civil  or  natural  body,  are  innovations :  so  that  argu- 
ment is  a  common  place  against  all  noble  reformations. 
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But  the  truth  ia,  that  this  work  ought  not  to  be  termed 
or  held  for  any  innoTation  in  the  suspected  sense.  For 
those  are  the  ianovations  which  are  quarrelled  and 
spoken  against,  that  concern  the  consciences,  estates, 
and  fortunes  of  particular  persons :  but  this  of  general 
ordinance  pricketh  not  particulars,  but  passeth  sine 
strepitu.  Besides,  h  is  on  the  favourable  part;  for  it 
easeth,  it  presseth  not :  and  lastl;,  it  is  rather  matter 
of  order  and  explanation  than  of  alteration.  Neither 
is  this  without  precedent  in  former  goTemments. 

The  Romans,  by  their  Decemvirs,  did  make  their 
twelve  tables;  but  that  was  indeed  a  new  enacting 
or  constituting  of  laws,  not  a  registring  or  recom- 
piling ;  and  ^ey  were  made  out  of  the  laws  of  the 
Grecians,  not  out  of  their  own  customs. 

In  Athens  they  had  Sexviri,  which  were  standing 
commissioners  to  watch  and  to  discern  what  laws 
waxed  improper  for  the  time;  and  what  new  law  did, 
in  any  branch,  cross  a  former  law,  and  so  ex  offido, 
propounded  their  repeals. 

King  Lewis  XI.  of  France,  had  it  in  his  intentkn 
to  have  made  one  perfect  and  uniform  law,  out  of 
the  civil  law  Roman,  and  the  provisional  customs  tX 
France. 

Justinian  the  emperor,  by  commissions  directed  to 
divers  persons  learned  in  the  law,  reduced  the  Koman 
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kingdom,  and  gave  them  the  strength  of  a  faggot 
bound,  which  formerly  were  dispersed. 

The  statutes  of  king  Edward  the  first  were  funda- 
mental. But,  I  doubt,  I  err  in  producing  so  many  ex- 
amples :  for,  as  Cicero  saith  to  Caesar,  so  may  I  say  to 
your  majesty;  Nil  vulgare  te  dignum  videri possit. 

Obj.  III.  In  this  purging  of  the  course  of  the  com- 
mon laws  and  statutes,  much  good  may  be  taken 
away. 

Kesp.  In  all  purging,  some  good  humours  may  pass 
away ;  but  that  is  largely  recompensed  by  lightening 
the  body  of  much  bad. 

Olg.  iV.  Labour  were  better  bestowed,  in  bringing 
the  common  laws  of  England  to  a  text  law,  as  the 
statutes  are,  and  setting  both  of  them  down  in  method 
and  by  titles. 

Resp.  It  is  too  long  a  business  to  debate,  whether 
lex  scripta^  aut  non  scripta,  a  text  law,  or  customs 
well  registered,  with  received  and  approved  grounds 
and  maxims,  and  acts  and  resolutions  judicial,  from 
time  to  time  duly  entered  and  reported,  be  the  better 
form  of  declaring  and  authorising  laws.  It  was  the 
principal  reason  or  oracle  of  Lycurgus,  that  none  of 
bis  laws  should  be  written.  Customs  are  laws  written 
in  living  tables,  and  some  traditions  the  church  doth 
not  disauthorise.  In  all  sciences  they  are  the  soundest, 
and  keep  close  to  particulars ;  and,  sure  I  am,  there 
are  more  doubts  that  rise  upon  our  statutes,  which  are 
a  text  laW|  than  upon  the  common  law,  which  is  no 
text  la#.  But,  howsoever  that  question  be  deter- 
mined, I  dare  not  advise  to  cast  the  law  into  a  new 
mould.  The  work,  which  I  propound,  tendeth  to 
pruning  and  grafting  the  law,  and  not  to  plowing  up 
and  planting  it  again;  for  such  a  remove  I  should 
hold  indeed  for  a  perilous  innovation. 

Obf.  V.  It  will  turn  the  judges,  counsellors  of  law, 
and  students  of  law  to  school  again,  and  make  them 
to  seek  what  they  shall  hold  and  advise  for  law ;  and 
it  will  impose  a  new  charge  upon  all  lawyers  to  fur- 
nish themselves  with  new  books  of  law. 

Resp.  For  the  former  of  these,  touching  the  new 
VOL.  IV.      .  2  b 
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labour,  it  is  true  it  would  follow,  if  the  law  were  new 
moulded  into  a  text  law ;  for  then  men  must  be  new 
to  b^iu,  and  that  ib  ooe  of  the  reasons  for  whidi  I 
disallow  that  course. 

But  in  the  way  that  I  shall  now  propound,  the  entire 
body  and  substance  of  law  shall  remain,  asAj  dis- 
charged of  idle  and  unprofitable  or  hurtful  matter; 
and  illustrated  by  order  and  other  helps,  towards  the 
better  understanding  of  it,  and  judgment  thereopon. 

For  the  latter,  touching  the  new  charge,  ft  is  not 
worthy  the  speaking  of  in  a  matter  of  so  high  import- 
ance ;  it  might  have  been  used  of  the  new  translation 
of  the  bible,  and  such  like  works.  Bo(^  moat  EoUow 
Sciences,  and  not  sciences  books. 

The  work  This  work  is  to  be  done,  to  use  some  few  words, 
ibe  «^io  which  is  the  language  of  action  and  e£Eect,  in  this 
nduceuid  iQanner. 

tbTuTnof  Itconsistethoftwoparts;  the  digest  or  recompiling 
Bagiutd.    fjf  thg  common  laws,  and  that  of  3ie  statutes. 

In  the  first  of  these,  three  things  are  to  be  done: 

1.  The compi\iagoiti,ho6k.Deantipiitatibut Jura. 

2.  Thereducingorperfectingofthecourseoccorpi 
of  the  common  laws. 

3.  Thecompoaingof certainintroductiveanda 
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irst,  Att  e«M  lich  are  at  thb  day  clearly'flo  law, 
constantly  rutcd  to  the  contrary,  are  to  be  left 
;  they  do  but  ml  the  vok  oaeSy  and  season  the  wits 
tiidents  in  a  contrary  sense  of  law.  And  so  like- 
i  all  cases,  wherein  that  is  solemnly  and  long  de- 
^df  whereof  there  is  now  question  at  aU,  are  to 
SBtered  as  judgments  only,  id  resolutions,  \Mi 
lOut  the  arguments,  whi   a         nc  :ome  bat 

oloos:  yet  ^r  the  obsenr  a  oft  epersortof 
jrers,  that  they  may  see  he     t     h     I  tered, 

of  which  diey  may  pick  1    i  \     ,Ido 

ise,  that  upon  the  first  in  tii  ;  ot  lu  o  lete 
M  there  Was  a  memordni  \  that  at  that  time 
law  Was  thus  taken,  until  su<  a  time,  etc. 
Secondly,  Homonym^e^  a  Justinian  calleth  them, 
\  is,  cases  merely  of  itera  ion  and  repetition,  are  to 
surged  away :  and  the  c^  es  of  identity,  which  are 
t  reported  and  argued,  to  r  dnedins  of  the 
;  the  judgments  neverthe  to  i  v  every 
in  time  as  they  are,  but  wi  c  i  m  <  refer- 
e  to  the  case  where  the  is        i      at  large: 

if  the  case  consist  part      re|  o,         of  hew 

tier,  the  repetition  is  only  omitti    . 

[lurdly,  As  to  the  Antino       ,  cases  j  to  the 

trary,  it  were  too  great  a  trust  to  refer  to  i  judg- 
it  01  the  composers  of  this  work,  to  decide  t 
ter  way,  except  there  be  a  current  stream  of  j  i 
Its  of  later  times:  and  then  I  reckon  the  contrary 
es  amongst  cases  obsolete,  of  which  I  have  spoken 
ore :  nevertheless  this  diligence  would  be  used,  that 
h  cases  of  contradiction  be  specially  noted  and  col- 
tedy  to  the  end  those  doubts,  that  have  been  so  long 
1  taaty  may  either,  by  assembling  all  the  judg^  in 
exchequer  chamber,  or  by  parliament,  be  put  into 
tainty .  Foar  to  do  it,  by  bringing  them  in  question 
ler  feigned  parties,  is  to  be  disliked.  Nihil  habeat 
nmcxsqena. 

?ourthly,  Aft  idle  queries,  which  are  but  seminaries 
doubts,  and  uncertainties,  are  to  be  left  out  and 
Itte^  an;4  no  qiieries  set  down,  but  of  great  doubts 
n  debated^  and  U(t  undecided  for  dificulty;  but 

2b2 
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no  doubting  or  upstarting  queries,  which  though  they 
be  touched  in  an  argument  for  explanation,  yet  were 
better  to  die  tluin  to  be  put  into  the  books. 

Lastly,  Cases  reported  with  too  great  pr(dix*ity 
would  be  drawn  into  a  more  compendious  report;  not 
in  the  nature  of  an  abridgment,  but  tautologies  and 
impertinences  to  be  cut  ofl :  as  for  mtspiinting,  and  in- 
sensible reporting,  which  many  times  comound  tlie 
students,  that  will  be  obiter  amended ;  but  more  prin- 
cipally, if  there  be  any  thing  in  the  rqmrt  which  is 
not  well  warranted  by  the  record,  that  is  iiSao  to  be 
rectified :  the  course  being  thus  compiled,  then  it 
restetb  but  for  your  majesty  to  appoint  some  grave 
and  sound  lawyers,  with  some  honourable  stipend,  to 
be  *  reporters  for  die  timfr  to  come,  and  then  this  is 
settled  for  all  times. 

Fob  the  auxiliary  books  that  conduce  to  the  study 
and  science  of  the  law,  they  are  three:  Institutions; 
tLttea^ae  Deregulujujis;  and  a  better  book  Z)eoer- 
horum  aignificationibus,  or  terms  of  the  law.  For  die 
Institutions,  I  know  well  there  be  books  of  introdac- 
tions,  wherewith  students  begin,  of  good  worth,  espe- 
cially Littleton  and  Fitzherbert's  Natura  breviUm;  hat 
they  are  no  ways  of  the  nature  of  an  institution;  the 
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me.  The  naked  rale  or  maxim  doth  not  the  eflfect : 
It  must  be  made  useful  by  good  differences,  amplia- 
tions, and  limitations,  waiwnted  by  good  authorities ; 
and  this  not  by  raising  up  of  quotations  and  references, 
but  by  discourse  and  deducement  in  a  just  tractate. 
In  this  I  have  trardled  myself,  at  the  first  more  cur- 
sorily,* since  with  more  diligence,  and  will  go  on  •  see  •- 
with  it,  if  God  and  your  majesty  wUl  give  me  leave:  J2!%J' 
And  I  do  assure  your  majesty,  I  am  in  good  hope, 
that  when  Sir  Edward  Coke's  report,  and  my  rules 
and  decisions  f^all  come  to  posterity,  there  will  be, 
whatsoever  is  mom  thought,  question,  who  was  the 
CTeater  lawyer?  For  the  books  of  the  terms  of  the 
Jaw,  there  is  a  poor  one,  but  I  wish  a  diligent  one, 
wherein  should  be  compririM  not  only  the  exposition 
of  the  terms  of  law,  but  of  the  words  of  all  ancient 
records  and  precedents. 

For  the  Abridgments,  I  could  wish^  if  it  were 
possible,  that  none  might  use  them,  but  such  as  had 
read  the  course  first,  that  they  might  serve  for  reper- 
tories to  learned  lawyers,  and  not  to  make  a  lawyer 
in  haste :  but  since  that  cannot  be,  I  wish  there  were 
a  good  abridgment  composed  of  the  two  that  are 
extant,  and  in  better  order.  So  much  for  the  common 
law. 

For  the  reforming  and  recompiling  of  the  statute  |J^"** 
law,  it  consisteth  of  four  parts. 

1 .  The  first,  to  discharge  the  books  of  those  statutes, 
where  the  case,  by  alteration  of  time,  is  vanished  ;  as 
Lombards  Jews,  Gauls  half-pence,  etc.  Those  may 
nevertheless  remain  in  the  libraries  for  antiquities,  but 
no  reprinting  of  them.  The  like  of  statutes  losiff 
sincQ  expired  and  clearly  repealed  ;  for  if  the  rep^cu 
be  doubtful,  it  must  be  so  propounded  to  the  parlia- 
ment 

2.  The  next  is,  to  repeal  all  statutes  which  are  sleep- 
ing and  not  of  use,  but  yet  snaring  and  in  force  :  m 
some  of  those  it  will  perhaps  be  requisite  to  substitute 
some  more  reasonable  law,  instead  of  them,  agreeable 
to  the  time  ;  in  others  a  simple  repeal  may  suffice. 
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9.  The  tfiird,  tlwt  th.e  grievontQess  of  the  penal^ 
is  many  suites  be  mitig^d,  thouf^h  the  ordinance 
stand. 

4.  The  last  is,  the  redacing  of  concurrent  statutes, 
heaped  one  upon  an  other,  to  one  clear  and  uoifonn 
law>  Towards  this  there  hath  been  already,  upon  my 
motion,  and  your  m^esty's  direction,  a  great  deal  ot 
good  pains  token  ;  my  lord  Hobart,  myB^f,  setjeant 
Finch,  Mr.  Heneage  Finch,  Mr.  Noye,  Mr.  HackweU, 
and  others,  whose  labours  being  of  a  greet  bulk,  it  it 
not  fit  now  to  trouble  your  majesty  with  any  lurdier 
{Wliculari^  therein ;  only  by  this  you  may  pensive 
^  vork  is  already  advanced :  but  because  this  pad 
f^the  work,  which  concemeth  the  statute  laws,  muil 
pf  neceraity  come  to  pariiament,  and  the  houses  wiU 
best  like  that  which  themselves  guide,  and  the  penou 
that  themseKes  employ,  the  way  were  to  imitate  (fas 
precedent  of  the  commissioners  for  the  canon  laws  in 
27  Hen.  VIII.  and  Edw.  VI.  and  the  commisntMun 
for  the  union  of  the  two  realms,  ;?nino  of  your  maiM^, 
and  so  to  have  the  commissioners  named  by  bbdi 
houses;  but  not  with  a  precedent  power  to  condode, 
but  only  to  prepare  and  pro(x>und  to  parliament 

This  is  the  best  way,  I  conceive,  to  accomplish  this 
excellent  work,  of  honour  to  your  majesty's   Lime^, 
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I.AWS  OF  ENGLAND. 


Most  Excellent  Sovereign^ 

Amovqbj  the  degrees  aad  acts  of  sovereign,  or 
rather  heroical  honour,  the  first  or  second  is  the  person 
and  wa&ni  of  a  law-giver.  Princes  that  govern  well 
are  fathers  of  the  people :  but  if  a  father  breed  his 
mn  well,  or  allow  him  well  while  he  liveth,  but  leave 
him  nothing  at  his  death,  whereby  both  he  and  his 
children,  and  his  children's  children,  may  be  the  better, 
3iirdy  the  care  and  piety  of  a  father  is  not  in  him  com- 
plete. So  kings,  if  they  make  a  portion  of  an  age 
happy  by  their  good  government,  yet  if  they  do  not 
make  testaments,  as  God  Almighty  doth,  whereby  a 
perpetuity  of  good  may  descend  to  their  country,  they 
are  but  mortal  and  transitory  benefactors.  Domitian, 
a  few  days  before  he  died,  dreamed  that  a  golden  head 
did  rise  upon  the  nape  of  his  neck :  which  was  truly 
performed  in  the  golden  age  that  followed  his  times 
for  five  successions.  But  kings,  by  giving  their  sub- 
jects good  laws,  may,  if  they  will,  in  their  own  time, 
join  and  graft  this  golden  head  upon  their  own  necks 
after  their  death,  nay,  they  may  make  Nabuchodo- 
nozor's  image  of  monarchy  golden  from  head  to  foot. 
And  if  any  of  the  meaner  sort  of  politics,  that  are 
sighted  only  to  see  the  worst  of  things,  think,  that  laws 
are  but  cobwebs,  and  that  good  princes  will  do  well 
without  them,  and  bad  will  not  stand  much  upon  them ; 
the  discourse  is  neither  good  nor  wise.  For  certain  it 
is,  that  good  laws  are  some  bridle  to  bad  princes,  and 
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as  a  very  wall  about  government.  Aod  if  ^r^nts 
sometimes  make  a  breach  into  tbem,  yet  they  inoUify 
even  tyranny  itself,  as  Solon's  laws  did  the  tyranny  m 
Pisistratus  :  and  then  commonly  they  get  up  ^ain, 
upon  the  first  advantage  of  better  times.  Other  means 
to  perpetuate  the  memory  and  merits  of  sovereign 
princes  are  inferior  to  this.  Buildings  of  temples, 
tombs,  palaces,  theatres,  and  the  like,  are  honourable 
things,  and  look  big  upon  posterity  :  but  ConstantiDe 
the  great  g&ve  the  name  well  to  those  works,  when 
he  used  to  call  Trajan,  that  was  a  great  buildar,  Pari- 
etaria,  wall-flower,  because  his  name  was  upon  so 
many  walls  :  so  if  that  be  the  matter,  that  &  kii^ 
would  turn  wall-flower,  or  pellitorv  of  the  wall,  wim 
cost,  he  may.  Adrian's  vein  was  better,  for  his  mind 
was  to  wrestle  a  fell  with  time ;  and  being  a  great 
progressor  through  all  the  Roman  empire,  wheaever 
ne  found  any  decays  of  bridges,  or  highways,  or  cuts 
of  rivers  and  sewers,  or  walls,  or  banks,  or  the  like* 
he  gave  substantial  order  for  their  repair  with  the  bet- 
ter. He  gave  also  multitudes  of  charters  and  liberties 
for  the  comfortof corporations  andcompaniesindeiay: 
so  that  his  bounty  did  strive  with  the  ruins  of  tinie. 
But  yet  this,  though  it  were  an  excellent  dispositiCHi, 
went  but  in  effect  to  the  cases  and  shells  of  a  commoa- 
wcalth.     It  was  nothing  to  virtue  o 


Of  a  Digest  of  Laws.  377 

enough  to  shew  it  excellent :  and  yet  not  so  rare,  as  to 
make  it  suspected  for  impossible,  inconvenient,  or 
unsafe.  Moses,  that  gave  laws  to  the  Hebrews, 
because  he  was  the  scribe  of  God  himself,  is  fitter  to 
be  named  for  honour's  sake  to  other  lawgivers,  than 
to  be  numbered  or  ranked  amongst  them.  Minos, 
Lycurgus,  and  Solon,  are  examples  for  themes  of 
grammar  scholars.  For  ancient  personages,  and 
characters  now-a-days  use  to  wax  children  again; 
though  that  parable  of  Pindarus  be  true,  the  best 
thing  is  water:  for  common  and  trivial  things  are 
many  times  the  best,  and  rather  despised  upon  pride, 
beouise  they  are  vulgar,  than  upon  cause  or  use. 
Certain  it  is,  that  the  laws  of  those  three  lawgivers 
had  great  prerogatives.  The  first  of  fame,  b^ause 
they  were  the  pattern  amongst  the  Grecians:  the 
second  of  lasting,  for  they  continued  longest  without 
alteration:  the  third,  of  a  spirit  of  reviver,  to  be  often 
oppressed,  and  often  restored. 

Amongst  the  seven  kings  of  Rome  four  were  law- 
givers: for  it  is  most  true,  that  a  discourser  of  Italy 
saith;  '^  there  was  never  state  so  well  swaddled  in  the 
*'  infancy,  as  the  Roman  was  by  the  virtue  of  their 
^'  first  kings ;  which  was  a  principal  cause  of  the 
^'  wonderful  growth  of  that  state  in  aft;er-times." 

The  decemvirs  laws  were  laws  upon  laws,  not  the 
original ,  for  they  grafted  laws  of  Graecia  upon  the 
Roman  stock  of  laws  and  customs :  but  such  was  their 
success,  as  the  twelve  tables  which  they  compiled 
were  the  main  body  of  the  laws  which  framed  and 
wielded  the  great  body  of  that  estate.  These  lasted  a 
long  time,  with  some  supplementals  and  the  Pretorian 
edicts  in  albo;  which  were,  in  respect  of  laws,  as 
writing  tables  in  respect  of  brass ;  the  one  to  be  put  in 
and  out,  as  the  other  is  permanent.  Lucius  Cornelius 
Syila  reformed  the  laws  of  Rome :  for  that  man  had 
three  singularities,  which  never  tyrant  had  but  he; 
that  he  was  a  lawgiver,  that  he  took  part  with  the 
nobility,  and  that  he  turned  private  man,  not  upon 
fear,  but  upon  confidence. 

Caesar  long  after  desired  to  imitate  him  only  in  the 
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first,  for  otherwise  lie  relied  upon  new  men ;  and  for 
resigning  his  power  Seneca  describeth  him  risiht; 
Cttsar  gladium  cito  cond'idit,  fumqiiam  posuit.  Caesar 
soon  sheathed  his  sword,  but  never  put  it  off.  And 
himself  took  it  upon  him,  saying  in  scorn  of  Syila's 
resignation ;  Sj^Ua  ncscivit  Ultras,  dictare  non  poliiit, 
"  Sylla  knew  no  letters,  he  could  not  dictate."  But  for 
the  partof  alawgiver,Cicero  giveth  him  the  attribute; 
Ctesar,  si  ab  eo  (jutErerclur,  quid  egisset  in  toga;  leges 
se  respondisset  multas  el  prteclaras  tulisse;  "  If  yoa 
"  had  askedCsesarwiiatiiedid  in  the  gown,  he  would 
"  have  answered,  that  he  made  many  excellent  laws." 
His  nephew  Augustus  did  tread  the  same  steps,  but 
with  deeper  print,  because  of  his  long  reign  in  peace; 
whereof  one  of  the  poets  of  the  time  saith, 

Pace  data  terris,  animum  ad  civilia  vertit 
Jura  suiim;  legcsque  tidltjustissimus  auctor. 

From  that  time  there  was  sucli  a  race  of  wit  aod 
authority,  between  the  commentaries  and  decisioiu 
of  the  lawyers,  and  the  edicts  of  the  emperors,  as 
both  law  and  lawyers  were  out  of  breath.  Where- 
upon Justinian  in  the  end  recompiled  both,  and  made 
a  body  of  laws  such  as  might  be  wielded,  whicb 
himself  calleth  gloriously,  and  yet  not  above  truth. 
the  edifice  or  structure  of  a  sacred  temple  of  justice, 
built  indeed  out  of  the  former  ruins  of  books,  as 
materials,  and  some  novel  constitutions  of  his  owd. 

In  Athens  they  had  Siwviri,  as  jEschioes  observetb, 
which  were  standing  commissioners,  who  did  watch 
to  discern  what  laws  waxed  improper  for  the  times, 
and  what  new  law  did  in  any  branch  cross  a  former 
law,  and  so  ca-  officio  propounded  their  repeal. 

King  Edgar  collected  the  laws  of  this  kingdom,  and 
gave  them  the  strength  of  a  faggot  bound,  which 
formerly  were  d  ispersed ;  which  was  more  glory  to  him, 

than  his  sailing  about  this  island  with itent  fleet: 

for  tliat  was,  as  the  Scripture  saith,  v  s  in  mari, 

"  tlic  way  of  a  sliip  in  the  sea ;"  it  van  J,  but  this 
lastcth,  Alphonso  tlie  wise,  the  ninth  ot  that  nam*, 
king  of  Castile,  compiled  the  digest  of  t  le  km 


n. 


Spain,  entided  the  SA^e  Partidas;  aAexcellent  work, 
which  he  finished  in  seven  years.  And  as  Taoitos 
noteth  we]],  that  the  capitol,  though  built  in  the  be- 
ginnings of  Rome,  yet  was  for  the  great  monarchy 
tbfit  came  after ;  so  that  building  of  laws  sufficeth  the 
greatness  of  die  empire  of  Spain,  which  since  hath 
ensued. 

Lewis  XI.  had  it  in  his  mind,  though  heperformed 
it  not,  to  hftve  made  one  constant  law  of  France,  ex* 
tracted  out  of  the  ciyil  Roman  law,  and  the  customs 
of  provincen  which  are  various,  and  the  king's  edicts, 
which  with  the  French  are  statutes.  Surely  he  might 
haye  done  well,  if  like  as  he  brought  the  crown,  as 
he  said  himself,  from  Page,  so  he  had  brought  his 

Eiople  from  Ladcey ;  and  to  run  up  and  down  for  their 
ws  to  the  civil  law,  and  the  ordinances  and  the 
customs  and  the  directions  of  courts,  and  discourses 
of  philosophers,  as  thqr  use  to  do. 

King  Henry  VIII.  in  the  twenty-seventh  year  of  his 
reigii,  was  authorised  by  parliament  to  nominate 
thirty-two  commissioners,  part  ecclesiastical  and  part 
temporal,  to  purge  the  canon  law,  and  to  make  it 
agreeable  to  the  law  of  God,  and  the  law  of  the  land ; 
but  it  took  no  effect :  for  the  acts  of  that  king  were 
commonly  rather  proffers  and  fames,  than  either 
well-grounded,  or  well-pursued :  but,  I  doubt,  I  err 
in  producing  so  many  examples.  For  as  Cicero  said 
to  Gaetar,  so  I  may  say  to  your  majesty.  Nil  vulgare 
te  iHgnum  videri  possit.  Though  indeed  this  well 
understood  is  far  from  vulgar ;  for  that  the  laws  of 
the  most  kingdoms  and  states  have  been  like  build- 
ings of  many  pieces,  and  patched  up  from  time  to 
time  according  to  occasions,  without  frame  or  model. 
Now  for  the  law9  of  England,  if  I  shall  speak  my 
opinion  of  them  without  partiality  either  to  my  pro- 
fession or  country,  for  the  matter  and  nature  of  them, 
I  hold  them  wise,  just,  and  moderate  laws :  they  give 
to  Grod,  they  give  to  Csesar,  they  give  to  the  subject, 
what  appertaineth.  It  is  true  they  are  as  mixt  as 
our  langui^,  compounded  of  British,  Roman,  Saxon, 
Danish,  Norman  customs :  and  surely  as  our  language 
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is  thereby  so  much  the  richer,  so  our  laws  are  likewise 
by  that  mixture  the  more  complete. 

Neither  doth  this  attribute  less  to  them,  than  those 
that  would  have  them  to  have  stood  out  of  the  same  io 
all  mutations.  For  do  tree  ia  good  first  set,  as  by 
transplantinff  and  grafting.  I  remember  what  hap- 
pened to  CalTisthenes,  that  followed  Alexander's  court, 
and  was  grown  into  some  displeasure  with  him,  be- 
cause be  could  not  well  brook  the  Persian  adoration. 
At  a  supper,  which  with  the  Grecians  was  a  great 
part  talk,  he  was  desired,  the  king  being  present 
because  he  was  an  eloquent  man,  to  speak  of  some 
theme,  which  be  did;  and  chose  for  his  theme,  the 
praise  of  the  Macedonian  nation,  which  though  it 
were  but  a  filling  thing  to  praise  men  to  their  faces, 
yet  he  performed  it  wiui  such  advantage  of  truth,  and 
avoidance  of  fiatteiy,  and  with  such  life,  as  was  much 
applauded  by  the  hearers.  The  king  was  the  less 
pleased  with  it,  not  loving  die  man,  and  by  way  of 
discountenance  said :  It  was  easy  to  be  a  good  orator 
in  a  pleasing  theme.  "  But,"  saith  he  to  him,  "  turn 
*'  your  stile,  and  tell  us  now  of  our  faults,  that  we  mav 
"  have  the  profit,  and  not  you  the  praise  only;"  whi^ 
he  presently  did  with  such  quickness,  that  Alexandn 
said.  That  malice  made  him  eloquent  then,  as  the 
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Your  majesty  is  a  great  master  in  justice  and  judi- 
cature, and  it  were  pity  the  firuit  of  that  your  virtue 
should  not  be  transmitted  to  the  ages  to  come.   Your 
majesty  also  reigneth  in  learning  times,  the  more,  no 
doubt,  in  regard  of  your  own  perfection  in  learning, 
and  your  patronage  thereof.     And  it  hath  been  the 
mishap  of  works  of  this  nature,  that  the  less  learned 
time  hath,  sometimes,  wrought  upon  the  more  learned, 
which  now  will  not  be  so.  As  for  myself,  the  law  was 
my  profession,  to  which  I  am  a  debtor :  some  little 
helps  I  have  of  other  ^urts,  which  may  give  form  to 
matter:  and  I  have  now,  by  God's  mercuul  chastise* 
ment,  and  by  his  special  providence,  time  and  leisure 
to  put  my  tiuent,  or  half  talent,  or  what  it  is,  to  such 
exchanges  as  may  perhaps  exceed  the  interest  of  an 
active- ufe.    Therefore,  as  in  the  beginning  of  my 
troubles  I  made  offer  to  your  majesty  to  take  pains  in 
the  story  of  England,  and  in  compiling  a  method  and 
digest  of  your  laws,  so  have  I  performed  the  first, 
which  rested  but  upon  myself,  in  some  part:  and  I  do 
in  all  humbleness  renew  the  offer  of  th^  latter,  which 
will  require  help  and  assistance,  to  your  majesty,  if  it 
shall  stand  with  your  good  pleasure  to  employ  my 
service  therein. 


JUDICIAL    CHARGE 

6lR  I'RANCIS  BACON,  KNIGHT, 

rai  euro's  soLtetroB, 
Vptfc  IIM  CMtatuion  of  Oj*  aHl  TctMkm  bAl  f«a» 

VEEGE   OF   THE    COUftf. 

Lex  tUiWum  ma^alrix,  virHitutn  commemlatrft  tit. 


YoD  bXK  to  know,  and  consider  well  tli0  dstjp  aid 
service  to  which  yon  arc  caDed,  and  whereupon  yon 
are  by  your  oath  charged.  It  is  the  happy  itida  and 
conditioD  of  the  subject  of  this  realm  of  England,  ithal 
he  is  not  to  be  impeached  in  hia  life,  lands,  or  goods, 
f  by  flying  rumours,  or  wandering  fames  and  reports,  or 
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and  discover  them,  wheieby  they  may  be  brought  to 
answer ;  foryour  verdict  is  not  concluding  to  condemn^ 
but  it  is  necessary  to  charge,  and  without  it  the  court 
cannot  proceed  to  condemn. 

Considering  therefore  that  ye  are  the  eye  of  justice^ 
ye  ought  to  be  single,  without  partial  affection ;  watcb-^ 
ful,  not  asleep,  or  false  asleep  in  winking  at  offenders^ 
and  sharp-sighted  to  proceed  with  understanding  and 
discretion :  for  in  a  word  if  you  shall  not  present 
unto  the  court  all  such  offences,  as  shall  appear  unto 
you  either  by  evidence  given  in,  or  otherwise,  mark 
what  I  say,  of  your  own  knowledge,  which  have  been 
committed  widiin  the  verge,  which  is  as  it  were  the 
limits  of  your  survey,  but  shall  smother  and  conceal 
any  ofiieiice  willingly,  then  the  guiltiness  of  others 
will  cleave  to  your  consciences  before  Qod ;  and  be^ 
•ides,  you  are  answerable  in  some  degree  to  the  kin^ 
and  his  law  for  such  your  default  and  suppression; 
and  therefore  take  good  regard  unto  it,  you  are  to 
serve  the  king  and  his  people,  you  are  to  keep  and 
observe  your  oath,  you  are  to  acquit  yourselves. 

But  ttere  is  yet  more  cause  why  you  should  take 
more  special  regard  to  your  presentments,  than  any 
other  grand  juries  within  the  counties  of  this  kingdom 
at  larffe :  for  as  it  is  a  nearer  degree  and  approach 
vnto  die  king,  which  is  the  fountain  of  justice  and 
government,  to  be  the  king's  servant,  than  to  be  the 
king's  subject;  so  this  commission  ordained  for  the 
king^s  servants  and  household,  ought  in  the  execution 
of  justice  to  be  exemplary  unto  otner  places.  David 
said,  who  was  a  king,  ^^  The  wicked  man  shall  not 
^^  abide  in  my  house ;''  as  taking  knowledge  that  it 
was  impossible  for  kings  to  extend  their  care,  to  banish 
vriekedness  over  all  their  land  or  empire ;  but  yet  at 
least  they  ought  to  undertake  to  God  for  their  house. 

We  see  further,  that  the  law  doth  so  esteem  the 
dignity  of  the  king's  settled  mansion-house,  as  it  hath 
laid  unto  it  a  plot  of  twelve  miles  round,  which  we 
CidI  the  verge,  to  be  subject  to  a  special  and  exempted 
jurisdiction  depending  upon  his  person  and  great 
c^oen.  This  isi  as  a  half-pace  or  carpet  spread  about 
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tbeking's  chair  of  estate,  which  therefore  ongfat  to  be 
cleared  and  voided  more  than  other  places  of  die 
kiDgdom ;  for  if  offences  should  be  shrouded  under 
the  king's  wings,  what  hope  is  there  of  discipline  and 
good  justice  in  more  remote  parts  ?  We  see  the  son, 
when  it  is  at  the  brightest,  there  may  be  perhaps 
a  bank  of  clouds  in  the  north,  or  the  west,  or  remote 
regions,  but  near  his  body  few  or  more ;  for  where  Ae 
king  Cometh,  there  should  come  peace  and  order, 
and  an  awe  and  reverence  in  men's  hearts. 

And  this  jurisdiction  was  in  ancient  time  execnted, 
and  since  by  statute  ratified,  by  the  lord  steward  with 
great .  ceremony,  in  the  nature  of  a  peculiar  king's 
Bench  for  the  verge ;  for  it  was  thought  a  kind  of 
eclipsing  to  the  king's  honour,  that  where  die  king 
was,  any  justice  should  be  sought  but  immediately 
from  his  own  officers.  But  in  respect  that  office  was 
oflvoid,  this  commission  hath  succeeded,  which  chai^ 
I  do  not  dislike ;  for  though  it  hath  less  state,  yet  it 
bath  more  strength  legally :  therefore  I  say,  you  that 
are  a  jury  of  the  vei^  should  lead  and  give  a  patten 
unto  others  in  the  care  and  conscience  of  your  pre> 


Concerning  the  particular  points    and   'aitides 

whereof  you  shall  inquire,  I  wilt  help  your  memorv 
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noured  in  three  manners,  by  profanatton^by  contempt, 
and  by  division,  or  breach  of  unity. 

First,  if  any  man  hath  depraved  or  abused  in  word  Profana- 
or  deed  the  blessed   sacrament,  or  disturbed  the  {"^^  ^  j 
preacher  or  congregation  in  the  time  of  divine  ser-<»iEi.cit! 
vice ;  or  if  any  have  maliciously  stricken  with  weapon,  5  r  6?c?V. 
or  drawn  weapon  in  any  church  or  church-yard ;  or  if  1*  e.  i. 
any  fair  or  market  have  been  kept  in  any  church-jrard,  wtntw. 
these  are  profanations  within  me  purview  of  several 
statutes,  and  those  you  are  to  present :  for  holy  things, 
actions,  times,  and  sacred  places,  are  to  be  preserved 
m  reverence  and  divine  respect. 

For  contempts  of  our  church  and  service,  they  are  Coniempu, 
comprehended  in  that  known  name,  which  too  many,  R^iilicy. 
if  it  pleaded  Grod,  bear,  recusancy ;  which  offence  hath 
many  bnmches  and  dependencies ;  the  wife-recusant, 
she  tempts ;  the  church-papist,  he  feeds  and  relieves ; 
tiie  corrupt  schoolmaster,  he  soweth  tares ;  the  dis- 
sembler, he  comformeth  and  doth  not  communicate. 
Therefore  if  any  person,  man  or  woman,  wife  or  sole, 
above  the  age  of  sixteen  years,  not  having  some  law- 
ful excuse,  have  not  repaired  to  church  according  to 
the  several  statutes ;  the  one,  for  the  weekly,  the  other, 
for  the  monthly  repair,  you  are  to  present  both  the 
offence  and  the  time  how  long.     Again,  such  as 
maintain,  relieve,  keep  in  service  of  livery  recusants, 
though  themselves  be  none,  you  are  likewise  to  pre- 
sent ;  for  these  be  like  the  roots  of  nettles,  which  sting 
not  themselves,  but  bear  and  maintain  the  stinging 
leaves :  so  if  any  that  keepeth  a  schoolmaster  that 
comes  not  to  church,  or  is  not  allowed  by  the  bisliop, 
for  that  infection  may  spread  far :  so  such  recusants 
fta  have  been  convicted  and  conformed,  and  have  not 
received  the  sacrament  once  a  year,  for  that  is  the 
touch-stone  of  their  true  conversion :  and  of  these 
(^fences  of  recusancy  take  you  special  regard.  Twelve 
miles  from  court  is  no  region  for  such  subjects.  In  the 
name  of  God,  why  should  not  twelve  miles  about  the 
king's  chair  be  as  free  from  papist-recusants,as  twelve 
miles  from  the  city  of  Rome,  tiie  pope's  chair,  is  from 
protestants  ?  There  be  hypocrites  and  atheists,  and  so 

VOL.  IV.  '2c 
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I  fear  there  be  amoDgst  us ;  but  no  open  contempt  of 
their  religion  is  endured.  If  there  must  be  recusantai 
it  were  better  they  lurked  ia  the  country,  than  here  io 
the  bosom  of  the  kingdom. 

t  For  matter  of  division  and  breach  of  uni^,  it  is  not 
without  a  myste^  that  Christ's  coat  had  no  seam,  nor 
no  more  should  the  Church  if  it  were  possible.  There- 
fore if  any  minister  refiise  to  use  the  hook  of  CommoDr 
prayer,  or  wilfully  swerreth  in  divine  service  from 
that  book ;  or  if  any  person  whatsoever  do  "^■"f'li'ft 
that  book,  and  speak  openly  and  maliciooslj  in  dero- 
gation of  it;  such  men  do  but  make  a  niitinllie 
gvment,  and  such  are  by.  you  to  be  iaquiiedol  But 
much  more,  such  as  are  not  only  differing,  but.in  a 
sort  opposite  unto  it,  by  using  a  superstitioaa  apd 
corrupted  form  of  divine  service;  I  mean,  soch  assay 
or  hear  mass. 

These  offences  which  I  have  recited  to  jaa,  are 
againsttheservice  and  worship  of  God:  diereremui 
two  which  likewise  pertain  to  the  dishonour  of  God; 
the  one,  is  the  abuse  of  his  name  by  perjury ;  the  oOm, 
is  the  adhering  to  God's  declared  eDetiiies,  evil  and 
outcast  spirits,  by  coojuratiou  and  witchcraft. 

r.  For  peijury,  it  is  hard  to  say  whether  it  be  more 
odious  to  God,  or  pernicious  to  man;  for  an  oath, 
saith  the  apostle,  is  me  end  of  controversies ;  if  there- 
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Jesuits,  aadsemiharios,  and  thelike,  which  are  usually 
sorted  with  causes  of  religion :  but  I  must  have  leave 
to  direct  myself  according  to  mine  own  persuasion, 
which  is,  that,  whatsoever  hath  been  said  or  written 
on  the  other  side,  all  the  late  statutes,  which  inflict 
capital  punishment  upon  extollers  of  the  pope's  supre- 
macy, deniers  of  the  king's  supremacy,  Jesuits  and 
seminaries,  and  other  offenders  of  that  nature,  have 
fi>r  their  principal  scope,  not  the  punishment  of  the 
error,  of  conscience,  but  the  repressing  of  the  peril  of 
the  estate.  This  is  the  true  spirit  of  these  laws,  and 
therefore  I  vpill  place  them  under  my  second  division, 
wliich'  it  of  offences  diat  concern  &e  king  and  his 
estate  tO' which  now  I  come. 

These  offences  therefore  respect  either  the  safety  TheKiog 
of  the  king's  person,  or  the  safety  of  his  estate  and  ^^ 
kingdom;  which  though  they  cannot  be  dissevered  in 
deed,  yet  they  may  be  distinguished  in  speech.  First  The  Kki^% 
then,  if  any  have  conspired  c^ainst  the  life  of  the  king^  ^^^ 
which  God  have  in  his  custody!  or  of  the  queenfl 
majesty,  or  of  the  most  noble  prince  their  eldest  son ; 
the  very  compassing  and  inward  imagination  thereof 
is  high  treason,  if  it  can  be  proved  by  any  fact  that  is 
overt:  for  in  the  case  of  so  sudden,  dark,  and  perni- 
cious, and  peremptory  attempts,  it  were  too  late  for 
the  law  to  take  a  blow  before  it  gives ;  and  this  high 
treason  of  all  other  is  most  heinous,  of  which  you 
shall  inquire,  though  I  hope  there  be  no  cause. 

There  is  another  capital  offence  that  hath  an  affinity  VtUy 
with  this,  whereof  you  here  within  the  vei^  are  most  ^^**°'**^ 
properly  to  inquire ;  the  king's  privy-council  are  as  the 
principal  watch  over  the  safety  of  the  king,  so  as  their 
safety  is  a  portion  of  his :  if  therefore  any  of  the  kings 
servants  within  his  cheque-roll,  for  to  diem  only  the 
law  extends,  have  conspired  the  death  of  any  the 
iai]^*8  privy-council,  this  is  felony,  and  thereof  you 
shall  inquire. 

And  since  we  are  now  in  that  branch  of  the  king's  Repre^. 
person,  I  will  speak  also  of  the  kings  person  1^  re-  S'JIUmi. 
pretentation,  and  the  treasons  which  touch  the  nine. 

2c2 
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The  king's  person  and  authority  is  represented  in 
three  things;  in  liis  seals,  in  his  moniess,  and  in  his 
principal  magistrates:  if  thcrel'ore  any  have  counter- 
feited the  king's  great  seal,  privy  seal,  or  seal  manual; 
or  counterfeited,  clipped,  or  scaled  his  monies,  or 
other  monies  current,  this  is  high  treason;  so  is  it  to 
kill  certain  great  officers  or  judges  executing  their 
office. 

<■.  We  will  now  pass  to  those  treasons  which  concern 
the  safety  of  the  kinii'.-f  estate,  which  are  of  three 
kinds,  answering  to  three  perils  which  may  happen  to 
an  estate ;  these  perils  are,  foreign  invasion,  open  re- 
bellion and  sedition,  and  privy  practice  to  alienate  and 
estrange  the  hearts  of  the  subjects,  and  to  prepare 
them  cither  to  adhere  to  enemies,  or  to  burst  out  into 
tumults  and  commotions  of  themselves. 

Therefore  if  any  person  have  solicited  or  procured 
any  invasion  from  foreigners;  or  if  any  have  com- 
bined to  raise  and  stir  the  people  to  rebellion  within 
the  realm;  these  are  high  treasons,  tending  to  the 
overthrow  of  the  estate  of  this  commonwealth,  and  to 
be  inquired  of. 

I  The  third  part  of  practice  hath  divers  branches, 
but  one  principal  rout  in  these  our  times,  which  is  the 
vast  and  overspreading  ambition  and  usurpation  of 
the  see  of  Rome;  fur  the  pope  of  Rome  is,  according 
to  his  late  challenges  and  pretences,  become  a  com- 
petitor and  corrival  witli  the  king,  for  the  hearts  and 
obediences  of  the  king's  subjects:  he  stands  for  it, 
he  sends  over  his  love-tokens  and  brokers,  under  co- 
lour of  conscience,  to  steal  and  win  away  the  bearLs 
and  allegiances  of  the  people,  and  to  make  them  as 
fuel  ready  to  take  fire  upon  any  his  commandments. 

Tl)is  is  that  yoke  which  this  kingdom  hath  happily 
cast  off,  even  at  such  time  wlien  the  popish  religion  was 
nevertheless  continued,  and  that  divers  .statai,  which 
are  the  pope's  vassals,  do  likewise  begin  to  shake  off. 

'■  If  therefore  any  person  have  maintained  and  «- 
tolled  the  usurped  authority  of  the  bishop  of  Rome 
within  the  king's  dominions,  by  writing,  preaching, 
ordeed,  advisedly,  directly,  and  maliciously;  or  if  any  f 


Commission  for  the  Verge.  389 

person  have  published  or  put  in  use  any  of  the  pope's 
bulls  or  instruments  of  absolution ;  or  if  any  persofi 
have  withdrawn,  and  reconciled,  any  of  the  king's 
subjects  from  their  obedience,  or  been  withdrawn  and 
reconciled  ;  or  if  any  subject  have  refused  the  second 
time  to  take  the  oath  of  supremacy  lawfully  tendered ; 
or  if  any  Jesuit  or  seminary  come  and  abide  within 
this  realm ;  these  are  by  several  statutes  made  cases  of 
high  treason,  the  law  accounting  these  things  as  pre- 
paratives, and  the  first  wheels  and  secret  motions  ofi8£i.cap. 
seditions  and  revolts  from  the  king  s.  obedience.     Of  *' 
these  you  are  to  inquire,  both  of  the  actors  and  of  their 
abettors,  comforters,  receivers,  maintainers ;  and  con-?  i^  ei.  c«p. 
cealers,  which  in  some  cases  are  traitors,  as  well  as  95  ei.  cap. 
the  principal,  in  some  cases  in  pramunirey  in  some  ^* 
other,  in  misprision  of  treason,  which  I  will  not  stand 
to  distinguish,  and  in  some  other^ felony ;  as  namely, 
that  of  the  receiving  and  relieving  of  Jesuits  and 
priests;  the  bringing  in  and  dispersing  oi. Agnus. ^**^^'*'* 
DeTsy  crosses,  pictures,  or  such  trash,  is  likewise 
pratnumre :  and  so  is  the  denial  to  take  the  oath  of 
supremacy  the  first  time. 

And  because  in  the  disposition  of  a  state  to  troubles  MUitarj 
and  perturbations,  military  men  are  most  tickle  and 
dangerous  ,  therefore  if  any  of  the  king's  subjects  go 
over  to  serve  in  foreign  parts,  and  do  not  first  endure 
the  touch,  that  is,  to  take  the  oath  of  allegiance ;  or 
if  he  have  born  office  in  any  army,  and  do  not  enter 
into  bond  with  sureties  as  is  prescribed,  this  is  made 
felony ;  and  such  as  you  shall  inquire. 

Lastly,  because  the  vulgar  people  are  sometimes  Prophedet. 
led.Mfith  vain  and  fond  prophecies  ;  if  any  such  shall 
be  published,  to  the  end  to  move  stirs  or  tumults,  this 
is  not  felony,  but  punished  by  a  year  s  imprisonment 
and  loss  of  goods ;  and  of  this  also  shall  you  inquire. 

You  shall  likewise  understand  that  the  escape  of 
uiy  prisoner  committed  for  treason,  is  treason ;  where- 
of you  are  likewise  to  inquire. 

Now  come  I  to  the  third  part  of  my  division ;  that  ^.  p^p^- 
is,  those  oflfences  which  concern  the  king's  people^  **p' 
and  are  capital ;  which  nevertheless  the  law  terms 
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offences  againstthe  crown,  in  respect  of  the  protection 
that  the  king  hath  of  his  people,  and  the  interest  be 
hath  in  them  and  their  welfare ;  for  touch  them,  touch 
the  king.  These  offences  are  of  three  natures :  tbe 
first  concerneth  the  conservation  of  their  lives;  the 
second,  of  honour  and  honesty  of  their  persons  and 
families ;  and  the  third,  of  their  substance. 

First  for  life.  I  must  say  unto  you  in  general,  that 
life  is  grown  too  cheap  in  these  times,  it  is  set  at  the 
price  of  words,  and  every  petty  scorn  and  disgrace 
can  have  no  other  reparation;  nay  so  many  men's  lives 
are  taken  away  with  impunity,  that  the  very  life  of 
the  law  is  almost  taken  away,  which  is  the  execution ; 
and  therefore  though  we  cannot  restore  the  life  of  those 
men  that  are  slain,  yet  I  pray  let  us  restore  the  law  to 
lierlife,  by  proceeding  with  due  severity  against  tbe 
offenders ;  and  most  especially  this  plot  of  gTOund, 
which,  as  I  said,  is  the  king's  carpet,  ought  not  to  be 
stained  witli  blood,  crying  in  the  ears  of  God  and  the 
king.  It  is  true  nevertheless,  that  the  law  doth 
make  divers  just  differences  of  life  taken  away  ;  but 
yet  no  such  differences  as  the  wanton  humours  and 
braveries  of  men  have  under  a  reverend  name  of 
honour  and  reputation  invented. 

The  highest  degree  is  where  such  a  one  is  killed, 
unto  whom  the  offender  did  bear  faith  and  obedience; 
as  the  servant  to  the  master,  the  wife  to  the  husband, 
the  clerk  to  the  prelate;  and  I  shall  ever  add,  for  so 
I  conceive  of  the  law,  the  child  to  the  father  or  the 
mother;  and  this  the  law  terms  petty  treason. 

The  second  is.  Where  a  man  is  slain  upon  fore- 
thought malice,  which  the  law  terms  murder;  and 
it  is  an  offence  horrible  and  odious,  and  cannot  be 
blanched,  nor  made  fair,  but  foul. 

The  third  is,  Where  a  man  is  killed  upon  a  suddoi 
heat  or  affray,  whereunto  the  law  gives  some  little 
favour,  because  a  man  in  fury  is  not  himself,  ira  Ju- 
ror brevis,  wrath  is  a  short  madness ;  "  the  wis- 
>-  dom  of  law  in  his  majesty's  time  hath  le  a  sub- 
division of  the  stab  given,  where  the  ty  stabbed  ij 
out  of  defence,  and  had  not  given  the  fi-st  blow, 
from  other  manslaughters. 
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The  foartk  dffiree  is.  That  of  killing  a  man  in  the 
party's  own  de^ce,  or  by  misadventure,  which 
though  they  be  not  fdonies,  yet  nevertheless  the  law 
doth  not  sufin  them  to  go  unpunished  :  because  it 
doth  discern  some  sparks  of  a  bloody  mind  in  the 
one,  and  of  carelessness  in  the  odier. 

And  the  fifth  is,  Where  the  law  doth  admit  a  kind 
of  justification,  not  by  plea,  for  a  man  may  not,  that 
hath  shed  blood,  afiront  the  law  with  pleading  not 
ffuil^ ;  but  when  the  case  is  found  by  verdict,  being 
aisdorcd  upon  the  evidence ;  as  where  a  man  in  the 
king's  highway  and  peace  is  assailed  to  be  murdeted 
or  robbed ;  or  when  a  man  defending  his  house,  which 
is  his  ca^e,  against  .unlawful  violence ;  or  when  a 
sheriffor  minister  of  justice  is  resisted  in  the  execution 
0f  his  office;  or  when  the  pati^it  dieth  in  the  chi- 
mrgeon^s  hands,  upon  cutting  or  otherwise :  for  these 
cases  the  law  doth  privilege,  because  of  die  necessi^, 
•ad  because  ctf  the  innocency  of  the  intention. 

Thus  much  for  the  death  of  man,  of  which  cases 
yon  are  to  inquire  :  together  with  the  accessories  be- 
fore and  after  the  foct 

For  the  second  kind,  which  concerns  the  honour  and  ^^y  *^ 
diasteaess  of  persons  andfamilies;  youare  to  inquire 
of  die  ravishment  of  wom^  of  the  taking  of  womeii 
out  of  the  possession  of  their  parents  or  guardians  i  J«c.  cap. 
against  dimr  will,  or  marrying  them,  or  abuwig  them;  ^^* 
of  double  maniages,  where  there  was  not  first  seven 
years  absence,  and  no  notice  that  the  party  so*  absent 
wasalive^and  odier  felonies  against  the  honesty  of  life. 

For  die  diird  kind,  which  concemedi'  mens  sub-  Souunee. 
ataace,  you  shall  inquire  of  burglaries,  robberies,  cut- 
ting of  purses,  and  taking  of  any  diing  firoln  the  per- 
son :  and  generally  other  stealths,  as  well  such  as  are 
plain,  as  those  diat  are  disguised,  whereof  I  w^l  by  ^ 

and  by  speak :  but  first  I  must  require  you  to  use  dili- 
gence iti  presenting  especially  those  purloinings  and 
cmbezalemttits,  which  are  of  plate,  vessel,  or  wnatso- 
efer  within  the  king's  house.  The  king's  house  is 
an  open  place ;  it  ought  to  be  kept  safe  by  law,  and 
not  l^  lock,  and  therefore  needeth  the  more  severity. 
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tt^t.AT.     Now  for  coloured  and  disguised  robberies ;  iwill 
^rti.^  name  two  or  three  of  them  :  the  purveyor  that  takes 
31  Ei.V  4!  without  warrant,  is  no  better  than  a  diief,  and  it  is 
siHlei^Tl^^^o^y-     '^'^  servant  that  hath  the  keeping  of  his 
majesty's  goods,  and  going  away  with  them,  though 
he  came  to  the  possession  of  them  lawfully,  it  is 
felony.     Of  these  you  shall  likewise  inquire,  princi- 
pals and  accessories.  The  voluntary  escape  of  8  fdon 
is  also  felony. 

Tbc  people.     For  the  last  part,  which  is  of  offences  ccmceming 

•ot  opiui.  j^g  people  not  capital,  they  are  many :  but  I  wiU 

select  only  such  as  I  think  nttest  to  be  remembered 

unto  you,  still  dividing,  to  give  you  the  better  tight 

They  are  of  four  natures. 

1.  The  first,  is  matter  of  force  and  outrage. 

2.  The  second,  matter  of  traud  and  deceit. 

3.  Pnblic  nuisances  and  grievances. 

4.  The  fourth,  breach  and  inobservance  of  certain 
wholesome  and  politic  laws  for  government 

turn.  For  the  first,  you  shall  inquire  of  riots  and  oidawfid 

assemblies  of  forcible  entries,  and  detainers  vridi  Ibrce; 
and  properly  of  all  assaults  of  striking,  drawing- wea- 
pon, or  other  violence  within  the  king's  house,  and 
the  precincts  thereof:  for  the  king's  house,  bom 
whence  example  of  peace  should  flow  unto  thefartbat 
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For  frauds  and  deceits/  I  do  chiefly  coimnend  to 
your  care  the  frauds  and  deceits  in  that  which  is  the 
chief  means  of  all  just  contract  and  permutation,  which 
is,  weights  and  measures ;  wherein,  although  God  ^ 
hath  pronounced  that  a  false  weight  is  an  abomina- 
tion, yet  the  abuse  is  so  common  and  so  general,  I 
mean  of  weights,  and  I  speak  upon  knowledge  and 
late  examination,  that  if  one  were  to  build  a  church, 
he  should  need  but  false  weights,  and  not  seek  them 
far,  of  the  piles  of  brass  to  make  the  beUs,  and  the 
weights  of  lead  to  make  the  battlements  :  and  herein 
you  are  to  make  special  inquiry,  whether  the  clerk  of 
the  market  within  the  verge,  to  whom  properly  it  ap- 
pertains, hath  done  his  duty. 

For  nuisances  and  grievances,  I  will  for  the  present  Nuisance. 
only  sii^e  out  one,  that  ye  present  the  decays  of  high- 
ways and  bridges  ;  for  where  the  majesty  of  a  king's 
house  draws  recourse  and  access,  it  is  both  disgracefu} 
to  the  king,  and  diseaseful  to  the  people,  if  the  ways 
near-abouts  be  not  fair  and  good ;  wherein  it  is  strange 
to  see  die  chargeable  pavements  and  causeways  in  the 
avenues  and  entrances  of  towns  abroad  beyond  the 
seas ;  whereas  London,  the  second  city  at  the  least  of 
Burope,  in  glory,  in  greatness,  and  in  wealth,  cannot 
be  discerned  by  the  fairness  of  the  ways,  though  a  lit- 
tle jperiiaps  by  the  broadness  of  them,  from  a  village. 

For  the  last  part,  because  I  pass  these  things  over  Breach  of 
briefly,  I  will  make  mention  unto  you  of  three  laws.   »*»totes. 

1.  The  one,  concerning  the  king's  pleasure. 

2.  The  second,  concerning  the  people*s  food. 

3.  And  the  third,  concerning  wares  and  manu&c- 
tores. 

You  shall  therefore  inquire  of  the  unlawful  taking  King's 
partridges  and  pheasants  or  fowl,  the  destruction  of  p****^- 
the  e^gs  of  the  wild- fowl,  the  killing  of  hares  or  deer,  ^ 

and  we  selling  of  venison  or  hares  :  for  that  which  is 
for  exercise,  and  sport,  and  courtesy,  should  not  be 
turned  to  gluttony  and  sale  victual. 

You  should  also  inquire  whether  bakers  and  brewers  Food. 
keep  their  assize,  and  whether  as  well  they  as  butohers, 
holders,  and^victuallers,  do  sell  that  which  is  whole- 
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some,  and  at  reasonable  prices,  and  whether  they  do 
link  and  combine  to  ruse  prices. 

Lastly,  you  shall  ioqaire  whether  the  good  statafe 
be  obserred,  whereby  a  man  may  have  dutt  he  think- 
eth  he  hi^  and  not  be  abused  or  mia-serred  in  that  he 
I.  buys :  I  mean  &at  statute  that  reqaireth  that  none 
use  any  manoal  occupation  but  such  as  have  been 
seven  years  apprentice  to  it;  which  law  being  gene- 
rally trassgre^ed,  makes  the  people  buy  in  effect 
cbaiF  for  com ;  for  that  which  is  mis-wrooght  will 
mis-wear. 

Hiere  be  many  more  diings  inquirable  by  you 
throiu;hout  ^I  the  former  parts,  which  it  were  orer- 
long  m  particular  fo  recite.  You  may  be  sapplied 
either  out  of  your  own  experience,  or  out  of  such  Inlls 
and  informatitms  as  shau  be  brought  nnto  yoDj  or 
apon  any  question  that  you  shall  demand  of  the  court, 
wnich  will  be  ready  to  give  you  any  iarth^  directitm 
as  iar  as  is  fit :  but  these  which  I  have  gone  iJiroag^, 
are  the  principal  points  of  your  charge ;  whidi  to  pre- 
sent, you  have  taken  the  name  of  God  to  i  ' 
and  in  the  name  of  God  p^orm  tt 
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SIR  FRANCIS  BACON,  KNIGHT, 

THB  king's  solicitor-general, 

AT  THB 

AREUIGNMEXT  OF  THE  LORD  SANQUHAR, 

* 

IV  THB  king's  BBMCH  AT  WESTMIBSTEB* 


THE    ARGUMENT. 


The  Lord  Sanquhar ,  a  Scotch  nobleman^  havings  in 
private  revengCy  suborned  Robert  Carlile  to  mur- 
der John  Turner f  master,  of  fence,  thought,  by  his 
greatness,  to  have  borne  it  out ;  but  the  King, 
respecting  nothing  m  much  as  justice,  would  not 
suffer  mbitity  to  be  a  shelter  for  tnllany;  but, 
to  law,  m  the  %%th  of  June,  1612,  the 
Sanquhar,  having  been  arraigned  and 
condemned,  by  the  name  €f  Robert  Creighton, 
Esq.  was  before  Westminster-hall  Gate  executed, 
where  he  died  very  penitent.  At  whose  arraign* 
ment  my  Lord  Bacon,  then  Solicitor-General  to 
King  James,  made  this  speech  following  : 

Ik  this  cause  of  life  and  death,  the  jury's  part  is  in 
effect  dischai^ed :  for  after  a  firank  and  formal  confes- 
sion, their  labour  is  at  an  end :  so  that  what  hath  been 
said  by  Mr.  Attorney,  or  shall  be  said  by  myself,  is 
rather  convenient  than  necessary. 

My  lord  Sanquhar,  your  fault  is  great,  and  cannot 
be  extenuated,  and  it  need  not  be  aggravated ;  and  if 
it  needed,  you  have  made  so  full  an  anatomy  of  it  out 
of  your  own  feeling,  as  it  cannot  be  matched  by  my* 
self,  or  any  man  dse,  out  of  conceit ;  so  as  that  part 
of  aggravation  I  leave.  Nay,  more,  this  Christian  and 
penitent  course  of  yours  draws  me  thus  fieur,  that  I  will 
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agree,  in  some  sort  extenuates  it :  for  certainly,  as 
even  in  extreme  evils  there  are  degrees;  so  this  par- 
ticular of  your  offence  is  such,  as  though  it  be  foul 
spilliog  of  blood,  yet  there  are  more  foul :  for  if  you 
had  sought  to  take  away  a  man's  life  for  his  vineyard, 
as  Ahab  did ;  or  for  envy,-  as  Cain  did ;  or  to  possess 
his  bed,  as  David  did ;  surely  the  murder  bad  been 
more  odious. 

Your  temptation  vi^as  revenge,  which  the  more  na- 
tural it  is  to  man,  the  more  have  laws  both  divine  and 
human  sought  to  repress  it;  Afihi  vindicta.  But  in 
one  thing  you  and  I  shall  never  agree,  that  generous 
spirits,  you  say,  are  hard  to  forgive:  no,  conbariwise, 
generous  and  magnanimous  minds  are  readiest  to  for- 
give; and  it  is  a  weakness  and  impotency  of  mind  to 
be  unable  to  foi^ve; 

Corpora  magnammo  satis  est  prostrasse  leoni. 

But  howsoever  murders  may  arise  from  seTcral 
motives,  less  or  more  odious,  yet  the  lawboth  of  Giod 
and  nian  involves  them  in  one  degree,  and  therefore 
you  may  read  that  in  Joab's  case,  which  was  a  mur- 
der vpon  revenge,  and  matcbeth  with  your  caiae;  he 
for' a  dear  brother,  and  you  for  a  dear  partof  yoor 
1  body;  yet  there  was  a  severe  chai 
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But  that  which  is  fittest  for  me^to  spend  time  in, 
the  matter  being  confessed,  is  to  set  forth  and  mag- 
nify to  the  hearers  the  justice  of  this  day :  first  of 
God,  and  then  of  the  king. 

My  lord,  you  have  friends  and  entertainments  in 
foreign  parts;  it  had  been  an  easy  thing  for  you  to  set 
Carlne,  or  some  other  bloodhound  on  work,  when 
your  person  had  been  beyond  the  seas ;  and  so  this 
news  might  have  come  to  you  in  a  packet,  and  you 
might  have  looked  on  how  the  storm  would  pass :  but 
God  biereaved  you  of  this  foresight,  and  x^losed  you 
here  under  the  hand  of  a  king,  that  diough  abundant 
in  clemency,  yet  is  no  less  zealous  of  justice. 

Agaihy  when  you  came  in  at  Lambeth,  you  might 
have  persisted  in  the  denial  of  the  procurement  of  the 
fact;  Carlile,  a  resolute  man,  might  perhaps  have 
cleared  you,  for  they  that  are  resolute  in  mischief,  are 
commonly  obstinate  in  concealing  .the  procurers,  and 
so  nothing  should  have  been  against  you  but  pre- 
sumption. But  then  also  God,  to  take  away  all  ob- 
struction of  justice,  gave  you  the  grace,  which  ought 
indeed  to  be  more  true  comfort  to  you,  than  any  de- 
vice whereby  you  might  have  escaped,  to  msdke  a 
clear  and  plain  confession. 

Other  impediments  there  were,  not  a  few,  which 
inight  have  been  an  interruption  to  this  day*s  justice, 
had  not  God  in  his  providence  removed  them. 

But,  now  that  I  have  given  God  the  honour,  let  me 
give  it  likewise  where  it  is  next  due,  which  is,  to  the 
king  our  sovereign. 

This  murder  was  no  sooner  committed,  and  brought 
to  his  majesty's  ears,  but  his  just  indignation,  where^ 
with  he  nrst  was  moved,  cast  itself  into  a  great  deal 
of  care  and  providence  to  have  justice  done.  First 
came  forth  his  proclamation,  somewhat  of  a  rare  form, 
aiid  devised,  and  in  eifect  dictated  by  his  majesty  him- 
aelf;*  and  by  that  he  did  prosecute  the  offenders,  as  it 
were  with  the  breath  and  blast  of  his  mouth.  Then 
did  his  majesty  stretch  forth  his  long  arms,  for  kings 
have  long  arms  when  they  will  extend  them,  one 
of  them  to  the  sea,  where  he  took  hold  of  Grey 
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shipped  for  Sweden,  who  ^ve  the  first  light  of  tes- 
timony; tlie  other  arm  to  Scotland,  and  took  ho\(l  of 
Cailile,  ere  he  was  warm  in  liis  house,  and  brought 
him  the  len^h  of  his  kingdom  under  such  safe  wateli 
and  custody,  as  he  could  have  no  means  to  escape, 
no  nor  to  mischief  himself,  no  nor  learn  any  lessons 
to  stand  mute ;  in  which  cases,  perhaps,  this  day's 
justice  might  have  received  a  stop.  So  that  I  may 
conclude  his  majesty  hath  shewed  himself  God  a  true 
lieutenant,  and  that  he  is  no  respecter  of  persons;  but 
the  English,  Scottish,  nobleman,  fencer,  are  to  him 
alike  in  respect  of  justice. 

Nay,  I  must  say  farther,  that  his  majesty  hath  had, 
in  this,  a  kind  of  prophetical  spirit;  for  what  time 
Carlile  and  Grey,  and  you,  my  lord,  yourself,  were 
fled  no  man  knew  whither,  to  the  four  winds,  the 
king  ever  spake  in  a  confident  and  undertaking  man- 
ner, that  wheresoever  the  offenders  were  in  Europe, 
he  would  produce  them  forth  to  justice;  of  which 
noble  word  God  hatli  made  him  master. 

Lastly,  I  will  conclude  towards  you,  my  lord,  tiitt 
though  your  oftence  hath  been  great,  yet  your  con- 
fession hath  been  free,  and  your  behaviour  and  speech 
full  of  discretion;  and  this  .shews,  that  though  yoo 
could  not  resist  the  tempter,  yet  you  bear  a  Christian 
and  generous  mind,  answerable  to  the  noble  family 
of  which  you  are  descended.  This  I  commend  unto 
you,  and  take  it  to  be  an  assured  token  of  God's 
mercy  and  favour,  in  respect  whereof  all  worldly 
things  are  but  trash;  and  so  it  is  fit  for  you,  as  your 
state  now  is  to  account  them.  And  this  is  all  I  will 
say  for  the  present. 

[Ndlt;  Thereader,  for  his  fuller  information  in  iKb 
story  of  the  lord  Sanquhar,  is  desired  to  peruw 
the  case  in  the  ninth  book  of  the  lord  CokesRe- 
ports;  at  the  end  of  which  the  whole  series  of 
the  murder  and  trial  is  exactly  related.]  [ 
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Priest  and  Wright. 

Wilk  the  DiCRBB  of  the  Star-Chimber  in  the  lame  Caase. 


Mjf  Lords y 

I  THOUGHT  it  fit  Tor  my  place,  and  for  these  times, 
to  faring  to  hearing  before  your  lordships  some'  cause 
touching  private  duels,  to  see  if  this  court  can  do  any 
good  to  tame  and  reclaim  that  evil  wlxich  seems  un- 
bridled. And  I  could  have  wished  that  I  had  met 
with  some  greater  persons,  as  a  subject  for  your  cen- 
sure, both  because  it  hath  been  more  wor^y  of  this 
pr^Mnce,  and  also  the  better  to  have  shewed  the  re- 
solution myself  hath  to  proceed  without  respect  of 
persons  in  diis  business :  but  finding  this  cause  on  foot 
in  my  predecessor's  time,  and  published  and  ready 
for  hearing,  I  thought  to  lose  no  time  in  a  mischief  that 
groweth  every  day :  and  besides,  it  passes  not  amiss 
sometimes  in  government,  that  the  greater  sort  be 
admonished  by  an  example  made  in  the  meaner,  and 
the  dog  to  be  beaten  be&re  the  lion.  Nay,  I  should 
diink,  my  lords,  that  men  of  birth  and  quality  will 
leave  the  practice  when  it  begins  to  be  vilified,  and 
come  so  low  as  to  barber-surgeons  and  butchers,  and 
such  base  mechanical  persons. 

And  for  the  greatness  of  this  presence,  in  which  I 
take  much  comfort,  both  as  I  consider  it  in  itself,  and 
much  more  inrespect  it  is  by  his  majesty's  direction, 
I  will  supply  the  meanness  of  the  particular  cause,  by 
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handling  of  the  general  point:  to  the  end,  that  by  the 
occasion  of  this  present  cause,  both  my  purpose  of 
prosecution  against  duels,  and  the  opinion  of  the 
court,  without  which  I  am  nothing,  for  the  cenfnire 
of  them,  may  appear,  and  thereby  offenders  in  that 
kind  may  read  their  own  case,  and  know  what  they 
are  to  expect;  which  may  serve  for  a  warning  until 
example  maybe  made  in  some  grater  person  :  which 
I  doubt  the  times  will  but  too  soon  afford. 

Therefore  before  I  come  to  the  particiilar,  whereof 
your  lordships  are  now  to  judge,  I  think  it  time  best 
spent  to  speak  somewhat : 

First,  Of  the  nature  and  greatness  of  this  mis- 
chief 

Secondly,  Of  the  causes  and  remedies. 

Thirdly,  Of  the  justice  of  the  law  of  England, 
which  some  stick  not  to  think  defective  in  this  matter. 

Fourthly,  Of  the  capacity  of  this  court,  where  cer- 
tainly the  remedy  of  this  mischief  is  best  to  be  found. 

And  fifthly,  Touching  mine  own  purpose  and  re- 
solution, wherein  I  shall  humbly  crave  your  lord- 
ships' aid  and  assistance. 

For  the  mischief  itself,  it  may  please  your  lordshqis 
to  take  into  your  consideration  that  when  reveille  ■ 
once  extorted  out  of  the  ma^strates'  hands,  contniy 
to  God's  ordinance,  Alihi   t'iiidicta,  eso  rctribaam. 
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Besides,  certainly,  both  in  divinity  and  in  policy, 
offences  of  presumption  are  the  greatest.  Otner  of- 
fences yield  and  consent  to  the  law  that  it  is  good,  not 
daring  to  make  defence,  or  to  justify  themsefves ;  but 
this  offence  expressly  gives  the  law  an  afiront,  as  if 
there  were  two  laws,  one  a  kind  of  gown-law,  and  the 
other  a  law  of  reputation,  as  they  term  it ;  so  that  Paul's 
and  Westminster,  the  pulpit  and  the  courts  of  justice, 
must  give  place  to  the  law,  as  the  king  speaketh  in 
his  proclamation,  of  ordinary  tables,  and  such  reverend 
assemblies:  the  year-books  and  statute-books  must 
give  place  to  some  French  and  Italian  pamphlets, 
which  handle  the  doctrine  of  duels,  which  if  they  be 
in  the  right,  transeamus  ad  illa^  let  us  receive  them, 
and  not  keep  the  people  in  conflict  and  distraction  be- 
tween two  laws. 

Ag!un,my  lords>  it  is  a  miserable  effect,  when  young 
men  full  of  towardness  and  hope,  such  as  the  poets 
call  aurora  JiUiy  sons  of  the  morning,  in  whom  the  ex- 
pectation and  comfort  of  their  friends  consisteth,  shall 
be  cast  away  and  destroyed  in  such  a  vain  manner ; 
but  much  more  it  is  to  be  deplored  when  so  much 
noble  and  genteel  blood  should  h^  spilt  upon  such 
foUieSi  as,  if  it  were  adventured  in  the  field  in  ser- 
vice of  the  king  and  realm,  were  able  to  make  the 
fortone  of  a  day,  and  to  change  the  fortune  of  a  king- 
dom. So  as  your  lordships  see  what  a  desperate  evil 
diift  is;  it  troubleth  peace,  it  disfumisheth  war,  it 
bringedi  calamity  upon  private  men,  peril  upon  the 
state,  and  contempt  upon  the  law. 

Touching  the  causes  of  it ;  the  first  motive,  no  doubt, 
18  a  false  and  erroneous  imagination  of  honour  and 
credit :  and  therefore  the  king,  in  his  last  proclama- 
tion, doth  most  aptly  and  excellently  call  them  be- 
witching duels.  For,  if  one  judge  of  it  truly,  it  is  no 
better  than  a  sorcery  that  enchanteth  the  spirits  of 
yodng  men,  that  bear  great  minds,  with  a  false  shew, 
spedes  falsa ;  and  a  kind  of  satanical  illusion  and  ap- 
parition of  honour  against  religion,  againstlaw,against 
moral  virtue,  and  against  the  precedents  and  examples 
of  die  best  times  and  valiantest  nations ;  as  I  shall  tell 
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TOU  by  and  by,  when  I  shall  shew  you  the  law  of 
Eogland  is  not  alone  in  this  point 

But  then  the  seed  of  this  mischief  being  such,  it  il 
nourished  by  vain  discourses,  and  green  and  umqie 
conceits,  which  nevertheless  have  so  prevailed,  as 
thoughaman  were  staidand  sober-minded,  and  a  right 
believer  touching  the  vanity  and  unlawfulness  of  diese 
duels;  yet  the  stream  of  vulgar  opinion  is  such,  as  it 
imposem  a  necessity  upon  men  of  value  to  cM>nfonn 
themselves,  or  else  there  is  no  living  or  looking'  upon 
men's  faces :  so  that  we  have  not  to  do,  in  this  case, 
so  much  with  particular  persons,  as  with  unaonnd  and 
depraved  opinions,  like  the  dominations  andspiiita  of 
the  air  which  the  Scripture  speaketb  of. 

Hereunto  may  be  added,  that  men  have  almost  loet 
the  true  notion  and  understanding  of  fortitude  and 
valour.  For  fortitude  distiuguisheth  of  the  grounds 
of  quarrels  whether  they  be  just ;  and  not  only  so,  but 
whether  they  be  worthy ;  and  setteth  a  better  price 
upon  men's  lives  than  to  bestow  them  idly ;  nay,  it  is 
weakness  and  dis-esteem  of  a  man's  self,  to  put  a 
man's  life  upon  such  liedger  performances  :  a  man's 
life  is  not  to  be  trifled  away ;  it  is  to  be  ofl"ered  up  and 
sacrificed  to  honourable  services,  public  merits,  good 
causes,  and  noble  advenlures.  It  is  in  expense  of 
blood  as  it  is  in  expense  of  money ;  it  is  no  liberali^  to 
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once,  or  not  at  all ;  for  then  every  particular  man 
will  think  himself  acquitted  in  his  reputation,  when 
he  sees  that  the  state  takes  it  to  heart,  as  an  insult 
against  the  king's  power  and  authority,  and  thereupon 
hath  absolutely  resolved  to  master  it ;  like  unto  that 
which  was  set  down  in  express  words  in  the  edict  of 
Charles  IX.  of  France  touching  duels,  that  the  king 
himself  took  upon  him  the  honour  of  all  that  took 
themselves  grieved  or  interested  for  not  having  per- 
formed the  combat.  So  must  the  state  do  in  tms  bu- 
siness: and  in  my  conscience  there  is  none  that  is  but 
of  a  reasonable  sober  disposition,  be  he  never  so 
valiant,  except  it  be  some  furious  person  that  is  like  a 
firework,  but  will  be  glad  of  it,  when  he  shall  see  the 
law  and  rule  of  state  disinterest  him  of  a  vain  and  un- 
necessary hazard- 
Secondly,*  Care  must  be  taken  that  this  evil  be  no 
more  cockered,  nor  the  humour  of  it  fed ;  wherein  I 
humbly  pray  your  lordships  that  I  may  spe^edc  my  mind 
£redy ,  and  yet  be  understood  aright.  The  proceedings 
of  the  great  and  noble  commissioners  martial  I  honour 
and  reverence  much,  and  of  them  I  speak  not  in  any 
sort ;  but  I  say  the  compounding  of  quarrels,  which  is 
otherwise  in  use  by  private  noblemen  and  gentlemen, 
it  is  so  punctual,  and  hath  such  reference  and  respect 
unto  the  received  conceits*,  what  s  before-hand,  and 
what's  behind-hand,  and  I  cannot  tell  what,  as  without 
all  question  it  doth,  in  a  fashion,  countenance  and  au- 
thorize this  practice  of  duels,  as  if  it  had  in  it  some* 
what  of  right 

Thirdly,  I  must  acknowledge  that  I  learned  out  of 
the  king  s  last  proclamation,  the  most  prudent  and 
best  applied  remedy  for  this  offence,  if  it  shall  please 
his  majesty  to  use  it,  that  the  wit  of  man  can  devise. 
This  offence,  my  lords,  is  grounded  upon  a  false 
ocmceit  of  honour,  and  therefore  it  would  be  punished 
in  the  same  kind,  in  eo  quis  rectimmeplectitur^  in  quo 
peccat.  The  fountain  of  honour  is  tne  kine  and  his 
aspect,  and  the  access  to  his  person  continueth  honour 
in  life,  and  to  be  banished  from  his  presence  is  one  of 
the  greatest  eclipses  of  honour  that  can  be ;  if  his  ma- 
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jesty  shall  be  pleased  that  when  this  court  shall  oemnire 
any  of  these  offences  in  persons  of  eminent  quality,  to 
add  this  out  of  hisown  powerand  discipline,  that  mese 
persons  shall  be  banished  and  excluded  from  his  court 
for  certain  yearSiEDdtbecourts  of  his  queen  and  prince, 
I  think  there  is  no  man  that  hath  any  good  blood  in 
him  will  commit  an  act  that  shall  cast  him  into  that 
darkness,  that  he  may  not  behold  his  sovereign's  face. 
Liastly,  and  that  which  more  properly  concezneth 
this  court :  we  see,  my  lords,  the  root  of  this  offence 
is  stubborn,  for  it  despiseth  death,  which  is  theutmost 
of  punishments ;  and  it  were  a  just  but  a  miserable 
severi^,  to  execute  the  law  without  all  remiauim  or 
mercy,  where  the  case  proveth  capital.  And  yet  the 
late  severi^  in  France  was  more,  where,  by  a  kind  of 
martial  law,  established  by  ordinance  of  the  king  and 
parliament,  the  party  that  had  slain  anotiier  was  pre- 
sently had  to  the  gibbet,  insomuch  as  gentlemen  of 
great  quality  were  hanged,  their  wounds  bleedii^f 
lest  a  natuml  death  should  prevent  the  example  o( 
justice.  But,  my  lords,  the  course  which  we  akil) 
take  is  of  far  greater  lenity,  and  yet  of  no  less  efficaqr; 
which  is  to  punish,  in  this  court,  all  the  middle  acta 
and  proceedings  which  tend  to  the  duel,  which  I. will 
enumerate  to  you  anon,  and  so  to  hew  and  vex  fte 
root  in  the  branches,  which,  no  doubt,  in  ^  end  will 
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homicide  voluntary,  and  involuntary,  wl^ich  we  term 
misadventure.  And  for  the  case  of  misadventure  itself, 
there  were  cities  of  refuge ;  so  that  the  offender  was 
put  to  his  flight,  and  that  flight  was  subject  to  acci- 
dent, whether  the  revenger  of  blood  should  overtake 
him  before  he  had  gotten  sanctuary  or  no.  It  is  true 
that  our  law  hath  made  a  more  subtle  distinction  be- 
tween the  will  inflamed  and  the  will  advised,  between 
manslaughter  in  heat  and  murder  upon  prepensed  ma- 
lice or  cold  blood,  as  the  soldiers  call  it,  an  indulgence 
not  unfit  for  a  choleric  and  warlike  nation ;  for  it  is 
true,  ira  furor  brevis  ;  a  man  in  fury  is  not  himself. 
This  privilege  of  passion  the  ancient  Roman  law  re- 
strained, but  to  a  casp  *  that  was,  if  the  husband  took 
the  adulterer  in  the  manner ;  to  that  rage  and  provo- 
cation only  it  gave  way,  that  an  homicide  was  justifi- 
able. But  for  a  difference  to  be  made  in  case  of  kill- 
ing and  destroying  man,  upon  a  fore-thought  purpose, 
between  foul  and  fair,  and  as  it  were  between  single 
inurder  and  vied  murder,  it  is  but  a  monstrous  child 
of  this  latter  a^,  and  there  is  no  shadow  of  it  in  any 
law  divine  or  human.  Only  it  is  true,  I  find  in  the. 
Scripture  that  Cain  inticed  his  brother  into  the  field 
mud  slew  him  treacherously ;  but  Lamech  vaunted  of 
his  manhood  that  he  would  kill  a  young  man,  and  if  it 
were  to  his  hurt :  so  as  I  see  no  difference  between  an 
insidious  murder  and  a  braving  or  presumptuous  mur- 
der, but  the  difference  between  Cain  and  Lamech. 

As  for  examples  in  civil  states,  all  memory  doth 
consent,  that  Grsecia  and  Rome  were  the  most  valiant 
and  g[enerous  nations  of  the  world ;  and,  that  which  is 
more  to  be  noted,  they  were  free  estates,  and  not  under 
a  monarchy ;  whereby  a  man  would  think  it  a  great 
4d€iai  the  more  reason  that  particular  persons  should 
liaVe  righted  themselves ;  and  vet  they  had  not  this 
practice  of  duels,  nor  any  thing  that  bare  shew  thereof : 
and  sure  they  would  have  had  it,  if  there  had  been  any 
:firtae  in  it  Nay,  as  he  saith.  Fas  est  et  ab  hoste  da- 
cert.  It  is  memorable,  that  is  reported  by  a  counsellor 
embassador  of  the  emperor's,  touching  the  censure  of 
the  Turks  of  Uiese  duek :  there  was  a  combat  of  this 
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kind  performed  by  two  persons  of  quality  of  the  Turks, 
wherein  one  of  them  was  slain,  the  other  party  was 
convented  before  the  council  of  bashaws ;  the  manner 
of  the  reprehension  was  in  these  words :  "  How  durst 
"  you  undertake  to  fight  one  with  the  other^  Are  there 
"  not  Christians  enough  to  kill  ?  Did  you  not  know 
"  that  whether  of  you  shall  be  slain,  the  loss  would  be 
"  the  Great  Seignior's?"  So  as  we  may  see  that  the 
most  warlike  nations,  whether  generous  or  barbarous, 
have  ever  despised  this  wherein  now  men  glory. 

It  is  true,  my  lords,  that  I  find  combats  of  two 
natures  authorized,  how  justly  1  will  not  dispute  as  to 
the  latter  of  them. 

The  one,  when  upon  the  approaches  of  armies  in 
the  face  one  of  the  other,  particular  persons  have 
made  challenges  for  trial  of  valours  in  ihe,  field  upon 
the  public  quarrel. 

This  the  Romans  called  Ptigna  per  provocationem. 
And  this  was  never,  but  either  between  tlie  generals 
themselves,  who  are  absolute,  or  between  particulars 
by  licence  of  the  generals  ;  never  upon  private  autho- 
rity. So  you  see  David  asked  leave  when  he  fought 
with  Goliah  ;  and  Joab,  when  the  armies  were  met, 
gave  leave,  and  said,  "  Let  the  young  men  play  be- 
"  fore  us.''  And  of  this  kind  was  that  famous  exam- 
ple in  the  wars  of  Naples,  between  twelve  Spaniards 
and  twelve  Italians,  where  the  Italians  bare  airay 
the  victory ;  besides  other  infinite  like  examples 
worthy  and  laudable,  sometimes  by  singles,  sometimes 
by  numbers. 

The  second  combat  is  a  judicial  trial  of  right,  where 
the  right  is  obscure,  introduced  by  the  Goths  and  the 
Northern  nations,  but  more  anciently  entertained  in 
Spain  ;  and  this  yet  remains  in  some  cases  as  a  divine 
lotof  battle,  though  controverted  by  divines,  touching 
the  lawfulness  of  it :  so  that  a  wise  writer  saith,  Taiiter 
pugnaiites  videutua  lentare  L  "7—  *"■'■;  'loc  veboU 
tit    Dctis  osteiidal  el  facial  u     n,   ut  Juibim 

uiitsani  liabens  victor  ej)kiatur,  i  pe  amtrt 
arciJil.  But  howsoever  it  be,  this  kmd  ot  ^ht  take* 
its  warrant  from  law.     Nay,  the  French  t  iemselw, 
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whence  this  folly  seemeth  chiefly  to  have  flown,  never 
had  it  but  only  in  practice  and  toleration,  and  never  as 
authorized  by  law ;  and  yet  now  of  late  they  have  been 
fain  to  purge  their  folly  with  extreme  rigour,  in  so 
much  as  many  gentlemen,  left  between  death  and 
life  in  the  duels,  as  I  spake  before,  were  hastened  to 
hanging  with  their  wounds  bleeding.  For  the  state 
found  it  had  been  n^lected  so  long,  as  nothing  could 
be  thought  cruelty  which  tended  to  the  putting  of  it 
down. 

As  for  the  second  defect  pretended  in  our  law,  that 
it  hath  provided  no  remedy  for  lies  and  fillips,  it  may 
receive  like  answer.  It  would  have  been  thought  a 
madness  amongst  the  ancient  lawgivers,  to  have  set  a 
punishment  upon  the  lie  given,  which  in  effect  is  but 
a  word  of  denial,  a  negative  of  another's  saying.  Angr 
lawgiver,  if  he  had  been  asked  the  question,  would 
have  made  Solon's  answer :  that  he  had  not  ordained 
any  punbhment  for  it,  because  he  never  imagined  the 
world  would  have  been  so  fantastical  as  to  take  it  so 
highly.  The  civilians,  they  dispute  whether  an  action 
of  injury  lie  for  it,  and  rather  resolve  the  contrary. 
And  Francis  the  First  of  France,  who  first  set  on  and 
stamped  this  disgrace  so  deep,  is  taxed  by  the  judg- 
ment of  idl  wise  writers  for  beginning  the  vanity  of  it ; 
for  it  was  he,  that  when  he  had  himself  given  the  lie 
and  defy  to  the  emperor,  to  make  it  current  in  the 
world,  said  in  a  solemn  assembly,  ^^  That  he  was  no 
'^  honest  man  that  would  bear  die  lie :"  which  was 
the  fountain  of  this  new  learning. 

As  for  words  of  reproach  and  contumely,  whereof 
the  lie  was  esteemed  none,  it  is  not  credible,  but  that 
tiie  orations  themselves  are  extant,  what  extreme  and 
exquisite  reproaches  were  tossed  up  and  dovm  in  the 
senate  of  Rome  and  the  places  of  assembly,  and  the 
like  in  Graecia,  and  yet  no  man  took  himself  fouled 
by  tiiem,  but  took  them  but  for  breath,  and  the  style 
of  an  enemy,  and  either  despised  them  or  returned 
them,  but  no  blood  spilt  about  them. 

So  of  every  touch  or  light  blow  of  the  person,  they 
are  not  in  themselvesconsiderablet  save  that  they  have 
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got  upon  them  the  stamp  of  a  disgrace,  which  maketh 
these  light  things  pass  for  great  matter.  The  law  of 
England,  and  all  laws,  hold  these  degrees  of  injury  to 
the  person,  slander,  battery,  maim,  and  death  ;  and  if 
there  be  extraordinary  circumstances  of  despite  and 
contumely,  as  in  case  of  libels,  and  bastinadoes,  and 
the  like,  this  court  taketh  them  in  hand,  and  punish- 
eth  them  exemplarily.  But  for  this  apprehension  of  a 
disgrace,  that  a  fillip  to  the  person  should  be  a  mortal 
wound  to  the  reputation,  it  were  good  that  men  did 
hearken  unto  the  saying  of  Consalvo,  the  great  and 
famous  commander,  that  was  wont  to  say,  a  gentle- 
man's honour  should  be  de  tela  crassiore,  of  a  good 
strong  warp  or  web,  that  every  little  thing  should  not 
catch  in  it ;  when  as  now  it  seems  they  are  but  of 
cob-web  lawn,  or  such  light  stuff,  which  certainly 
is  weakness,  and  not  true  greatness  of  mind,  but  like 
a  sick  man's  body,  that  is  so  tenderthat  it  feels  every 
thing.  And  so  much  in  maintenance  and  demon- 
stration of  tbe  wisdom  and  justice  of  the  law  of  the 
land. 

For  the  capacity  of  this  court,  I  take  this  to  be  s 
ground  infallible  :  that  wheresoever  an  oft'ence  is  ca- 
pital, or  matter  of  felony,  tliough  it  be  not  acted,  there 
the  combination  or  practice  tending  to  that  offence  is 
punishable  in  this  court  as  a  high  misdemeanor.  So 
practice  to  impoison,  though  it  took  no  effect;  iray- 
laying  to  murder,  though  it  took  no  effect,  and  the 
like ;  have  been  adjudged  heinous  misdemeanors  pu- 
nishable in  this  court.  Nay,  inceptions  and  prepara- 
tions in  inferior  crimes,  that  are  not  capital,  as  suborn- 
ing and  preparing  of  witnesses  that  were  never  de- 
posed, or  deposed  nothing  material,  have  likewise 
been  censured  in  this  court,  as  appeareth  by  the  de- 
cree in  Garnon's  case. 

Why  then,  the  major  proposition  being  such,  the 
minor  cannot  be  denied  :  for  every  appointment  of 
the  field  is  but  combination  and  plotting  of  murder; 
let  them  gild  it  how  they  list,  they  shall  never  have 
fairer  terms  of  me  in  place  of  justice.  Then  the  con- 
clusion followeth,  that  it  is  a  case  fit  for  t    i  censure 
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f  the  court    And  of  this  there  be  precedents  in  the 
ery  point  of  challenge. 

It  was  the  case  of  W  harton,  plaintiff,  against  Ellekar 
nd  Acklam,  defendants,  where  Acklam  being  a 
)llower  of  Ellekar's,  was  censured  for  carrying  a 
hallenge  from  Ellekar  to  Wharton,  though  the  chal- 
mge  was  not  put  in  writing,  but  delivered  only  by 
rord  of  message  ;  and  there  are  words  in  the  decree, 
iiat  such  challenges  are  to  the  subversion  of  govem- 
leiit. 

These  things  are  well  known,  and  therefore  I 
leeded  not  so  much  to  have  insisted  upon  them,  but 
hat  in  this  case  I  would  be  thought  not  to  innovate 
Ay  thing  of  my  own  head,  but  to  follow  the  former 
precedents  of  the  court,  though  I  mean  to  do  it  more 
horoughly,  because  the  time  requires  it  more. 

Therefore  now  to  come  to  that  which  concemeth 
ly  part ;  I  say,  that  by  the  favour  of  the  king  and 
wt  court,  I  will  prosecute  in  this  court  m  the  cases 
allowing. 

If  any  man  shall  appoint  the  field,  though  the  fight 
le  not  acted  or  performed. 

If  any  man  shall  send  any  challenge  in  writing,  or 
AY  message  of  challenge. 

If  any  man  carry  or  deliver  any  writing  or  mes- 
age  of  challenge. 

If  any  man  shall  accept  or  return  a  challenge. 

If  any  man  shall  accept  to  be  a  second  in  a  chal- 
eodge  of  either  side. 

If  any  man  shall  depart  the  realm,  with  intention 
ind  agreement  to  perform  the  fight  beyond  the  seas. 

If  any  manr  shall  revive  a  quarrel  by  any  scandalous 
KTuits  or  writings,  contrary  to  a  former  proclamation 
rablished  by  his  majesty  in  that  behalf. 

Nay,  I  hear  there  be  some  counsel  learned  of  duels, 
hat  tell  young  men  when  they  are  before-hand,  and 
irhen  they  are  otherwise,  and  thereby  incense  and  in- 
dte  them  to  the  duel,  and  make  an  art  of  it ;  I  hope 
[  shall  meet  with  some  of  them  too  :  and  I  am  sure, 
ny  lords,  this  course  of  preventing  duels  in  nipping 
liem  in  the  bud,  is  fuller  of  clemency  and  providence 
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than  the  Buffering  them  to  go  od,  and  hanging  men 
with  their  wounds  bleeding,  as  they  did  in  France. 
To  conclude,  I  have  some  petitions  to  make  first  to 
your  lordship,  my  lord  chancellor,  that  in  case  I  be  ad- 
vertised of  a  purpose  in  any  to  go  beyond  the  sea  to 
fight,  I  may  have  granted  his  majesQr's  writ  of  Ne 
exeat  regnum  to  stop  him,  for  this  giant  bestrideth 
tlie  sea,  and  I  would  take  and  snare  him  by  the  foot 
oa  this  side  ;  for  the  combination  and  plotting  is  on 
this  side,  though  it  should  be  acted  beyond  sea.  And 
your  lordship  said  notably  the  last  time  I  made  a  mo- 
tion in  this  business,  that  a  man  may  be  as  weU/w 
de  se,  as  fsio  de  *e,  if  he  steal  out  of  the  realm  for  a 
bad  purpose ;  as  for  the  satisfying  of  the  words  of  die 
vrrit,  no  man  will  doubt  but  ne  doth  machinari  cm- 
tra  coronam,  as  the  words  of  the  writ  be,  that  seekedi 
to  murder  a  subject ;  for  that  is  ever  contra  conmam 
et  dignitatem.  I  have  also  a  suit  to  your  lordships 
all  in  general,  that  for  justice  sake,  and  for  true  no- 
nour's  sake,  honour  of  religion,  law,  and  the  king  om' 
master,  against  this  fond  and  false  disguise  or  pnp- 
petry  of  honour,  I  may  in  my  prosecution,  whioi,  it 
18  like  enough,  may  sometimes  stir  coals,  which  I  es- 
teem not  for  my  particular,  but  as  it  may  hinder  ffae 
good  service,  I  may,  I  say,  be  countenanced  and  as- 
sisted  from  your  lordships.     Lastly,  I  have  a  petition 
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This  day  vras  heard  and  debated  at  large  the  several 
matters  of  informations  here  exhibited  by  Sir  Francis 
Bacon,  knight,  his  majesty's  attorney-general,  the  one 
against  William  Priest,  gentleman,  for  writing  and 
sending  a  letter  of  challenge,  together  with  a  stick, 
which  shonld  be  the  len^h  of  the  weapon :  and  the 
other  against  Richard  Wright,  esquire,  for  carrying 
and  delivering  the  said  letter  and  stick  unto  the  party 
challenged,  and  for  other  contemptuous  and  insolent 
behaviour  used  before  the  justices  of  the  peace  in 
Surry,  at  their  sessions,before  whom  he  was  convented. 
Upon  the  opening  of  which  cause,  his  highness's  said 
attorney-general  did  first  give  his  reason  to  the  court, 
why,  in  a  case  which  he  intended  should  be  a  leading 
case  for  the  repressing  of  so  great  a  mischief  in  the 
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commonwealth,  and  concerning  an  offence  which 
reigneth  chiefly  amongst  persons  of  honour  and  qaa- 
lity,  he  should  begin  with  a  cause  which  had  passed 
between  so  mean  persons  as  the  defendants  seemed  to 
be  ;  which  he  said  was  done,  because  he  found  this 
cause  ready  published,  and  in  so  growing  an  evil, 
he  thought  good  to  lose  no  time ;  whereunto  be  added 
that  it  was  not  amiss  sometimes  to  beat  the  dog  before 
the  lion ;  saying  farther,  that  he  thought  it  would  be 
some  motive  for  persons  of  high  birth  and  counte- 
nance to  leave  it,  when  they  saw  it  was  takoi  up  by 
base  and  mechanical  fellows  ;  but  concluded,  that  he 
resolved  to  proceed  without  respect  of  persons  for 
the  time  to  come,  and  for  the  present  to  supply  tiie 
meanness  of  this  particular  case  by  insisting  the  longer 
upon  the  general  point 

Wherein  he  did  first  express  unto  the  court  at  large 
the  greatness  and  dangerous  consequence  of  this  pr&> 
sumptuous  oflence,  which  extorted  revenge  out  w  the 
magistrate's  hands,  and  gave  boldness  to  privatemeD 
to' be  lawgivers  to  themselves ;  the  rather  because  it 
is  an  offence  that  doth  justify  itself  agaiast  the  law, 
and  plainly  gives  the  law  an  affront;  describing alw 
the  miserable  effect  which  it  draweth  upon  private  &- 
roilies,  by  cutting  off  young  men,  otherwise  of  good 
hope ;  and  chiefly  the  loss  of  the  king  and  tbecommon- 
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tue,  and  against  the  precedents  and  examples  df  the 
best  timesy  and  valiantest  nations  of  the  world ;  which' 
though  they  excelled  for  prowess  and  military  virtue 
in  a  public  quarrel,  yet  know  not  what  these  private 
duels  meant;  saying  farther,  that  there  was  too  much 
way  and  countenance  given  unto  these  duels,  by  the 
course  that  is  held  by  noblemen  and  gentlemen  in 
compounding  of  quarrels,  who  use  to  stand  too  punc- 
tually upon  conceits  of  satisfactions  and  distinctions, 
what  is  before-hand,  and  what  behind-hand,  which  do 
but  feed  the  humour:  adding  likewise,  that  it  waisno 
fortitude  to  shew  valour  in  a  quarrel,  except  there 
were  a  just  and  worthy  ground  of  the  quarrel ;  but 
that  it  was  weakness  to  set  a  man's  life  at  so  mean  a 
rate  as  to  bestow  it  upon  trifling  occasions,  which 
ought  to  be  rather  offered  up  and  sacrificed  to  ho- 
nourable services,  public  merits,  good  causes,  and  no- 
ble adventures.  And  as  concerning  the  remedies,  he 
concluded,  that  the  only  way  was,  that  the  state  would 
declare  a  constant  and  settled  resolution  to  master 
and  put  down  this  presumption  in  private  men,  of 
whatsoever  degree,  of  righting  their  own  wrongs,  and 
this  to  do  at  once ;  for  that  then  every  particular  man 
would  think  himself  acquitted  in  his  reputation,  when 
that  he  shall  see  that  the  state  takes  his  honour  into 
their  own  hands,  and  standeth  between  him  and  any 
interest  or  prejudice,  which  he  might  receive  in  his 
reputation  for  obeying :  whereunto  he  added  likewise, 
that  the  wisestand  mildest  way  to  suppress  these  duels, 
waia  rather  to  punish  in  this  court  all  the  acts  of  pre- 
pera^n,  which  did  in  any  wise  tend  to  the  duels,  as 
tliis  of  challenges  and  the  like,  and  so  to  prevent  the 
cafHtal  punishment,  and  to  vex  the  root  iii  the  branches, 
tkfui  to  suffer  them  to  run  on  to  the  execution,  and 
then  to  punish  them  capitally  after  the  manner  of 
France:  where  of  late  times  gentlemen  of  great  qua- 
\\tf  thai  had  killed  others  in  duel,  were  carried  to  the 
gibbet  with  their  wounds  bleeding,  lest  a  natural 
death  should  keep  them  from  the  exainple  of  justice. 
Thirdly,  his  majesty's  said  attorney-general  did,  by 
many  reasons  which  he  brought  and  alleged,  free  the 
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law  of  England  from  certain  vain  and  childish  excep- 
tions, wkich  are  taken  by  these  duellists:  the  one, 
because  the  law  makes  no  difference  in  punishment 
between  an  insidious  and  foul  murder,  and  the  killing 
a  njan  upon  challenge  and  fair  terms,  as  they  call  it 
The  other,  for  that  the  law  hath  not  provided  sufficient 
punishment  and  reparation  for  contumely  of  word*, 
as  the  lye,  and  the  like ;  wherein  his  majesty's  said  at- 
torney-general did  shew,by  many  weighty  arguments 
and  examples,  that  the  law  of  England  did  consent 
with  the  law  of  God  and  the  law  of  nations  in  both 
those  points,  and  that  this  distinction  in  murder  be- 
tween foul  and  fair,  and  this  grounding  of  mortal 
quarrels  upon  uncivil  and  reproachful  words,  or  the 
like  disgraces,  was  never  authorised  by  any  law  or 
ancient  examples ;  but  it  is  a  late  vanity  crept  in  from 
the  practice  ofthe  French,  who  themselves  since  have 
been  so  weary  of  it,  as  they  have  been  forced  to  put 
it  down  with  all  severity. 

Fourthly,  His  majesty's  said  attorney-general  did 
prove  unto  the  court  by  rules  of  law  and  precedents, 
that  this  court  hath  capacity  to  punish  sending  and 
accepting  of  challenges,  though  they  were  never  acted 
nor  executed;  taking  for  a  ground  infallible,  that 
wheresoever  an  oS'ence  is  capital  or  matter  of  felony, 
if  it  be  acted  and  performed,  there  the  conspiracy, 
combination,  or  practice  tending  to  the  same  olfence, 
is  punishable  as  a  high  misdemeanour,  although  they 
never  were  performed.  And  therefore  that  practice 
to  impoison,  though  it  took  no  etfect,  and  the  like, 
have  been  punished  in  this  court;  and  cited  the  pre- 
cedent in  Garnons  case,  wherein  a  crime  of  a  much  in- 
ferior nature,  the  suborning  and  preparing  of  witnesses, 
though  they  never  were  deposed,  or  deposed  notbii^ 
material,  was  censured  in  this  court:  whereupon  he 
concluded,  that  for  as  much  as  every  appointment  of 
the  field  is  in  law  but  a  combination  of  '  tting  of  > 
murder,  howsoever  men  might  gild  it;  tl  therefore 
it  was  a  case  fit  for  the  censure  of  this  c  )urt:  and 
therein  he  vouched  a  precedent  in  the  very  -oint,  th»l 
in  a  case  between  Wharton  plaintiff,  and  .    letaraid 
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Acklam  defiendants;  Acklam  being  a  follows  of  El- 
lekar,  had  carried  a  challenge  unto  Wharton ;  and  al- 
though it  were  by  word  of  mouth,  and  not  by  writing, 
yet  it  was  severely  censured  by  the  court;  ^e  decree 
having  words  that  such  challenges  do  tend  to  the  sub- 
version of  government  And  uerefore  his  majesty's 
attorney  wmed  the  standers-by  to  take  notice  that  it 
was  no  innovation  that  he  brought  in,  but  a  proceedii^ 
according  to  former  precedents  of  the  court,  although 
he  purposed  to  follow  it  more  thoroughly  than  had 
been  done  ever  heretofore,  because  the  times  did  more 
andmorerequireit.  Lastly,  his  majesty's  said  attorney- 
general  did  declare  and  publish  to  the  court  in  several 
articles,  his  purpose  and  resolution  in  what  cases  he 
did  intend  to  prosecute  offences  of  that  nature  in  this 
court;  that  is  to  say,  that  if  any  man  shall  appoint  the 
fields  although  the  fight  be  not  acted  or  performed ;  if 
any  man  shall  send  any  challenge  in  writing  or  mes- 
sage of  challenge;  if  any  man  shall  carry  or  deliver 
any  writing  or  message  of  challenge ;  if  any  man  shall 
acceptor  return  a  challenge;  if  any  man  shall  accept 
to  be  a  second  in  a  challenge  of  either  part;  if  any 
man  shall  depart  the  realm  with  intention  and  agree- 
ment to  perform  the  fight  beyond  the  seas ;  if  any  man 
shall  revive  a  quarrel  by  any  scandalous  bruits  or  writ- 
ings contrary  to  a  former  proclamation,  published  by 
his  majesty  in  that  behalf;  that  in  all  these  cases  his 
majesty's  attorney-general,  in  discharge  of  his  duty, 
by  the  fieivour  and  assistance  of  his  majesty  and  the 
court,  would  bring  the  offenders,  of  what  state  or  de- 
gree soever,  to  the  justice  of  this  court,  leaving  the 
fords  commissioners  martial  to  the  more  exact  reme- 
dies :  adding  farther,  that  he  heard  there  were  certain 
counsel  learned  of  duels,  that  tell  young  men  when 
they  are  before-hand,  and  when  they  are  otherwise,  and 
did  incense  and  incite  them  to  the  duel,  and  made  an 
art  of  it;  who  likewise  should  not  be  forgotten.  And 
ao  concluded  with  two  petitions,  the  one  in  particular 
to  the  lord  chancellor,  and  in  case  advertisement  were 
given  of  a  purpose  in  any  to  go  beyond  the  seas  to 
nght,  there  might  be  granted  his  majesty's  writ  of  Ne 


4 16       Star-Chamber  Decree  agatrut  Duets. 
exeat  regnum  against  him ;  and  the  other  to  die  lords 
in  general,  that  he  might  be  assisted  and  countenanced 
in  this  service. 

After  which  opening  and  declaration  of  the  ffenenl 
cause,  his  majesty's  said  attorney  did  proceed  to  set 
forth  the  proofeof  this  particular  challenge  and  ofience 
DOW  in  hand,  and  brought  to  the  judgment  and  cen- 
sure of  this  honourable  court;  whereupon  itappeaied 
to  this  honourable  court  by  the  confession  of  the 
said  defendant  priest  himself,  that  he  having  received 
some  wrong  and  disgrace  at  the  hand  of  oneHntch- 
est,  did  thereupon,  in  revenge  thereof,  write  a  letter 
to  the  said  Hutchest,  containing  a  challenge  to  fight 
with  him  at  single  rapier,  which  letter  the  said  pnest 
did  deliver  to  Sie  said  defendant  Wright,  togedier 
with  a  stick  containing  the  length  of  the  rapier,  where- 
with thesaidpriestmeant  to  perform  the  fight  Where- 
upon the  said  Wright  did  deliver  the  said  letter  to  die 
said  Hutchest  and  did  read  the  same  unto  him;  and 
after  the  reading  thereof,  did  also  deliver  to  the  said 
Hutchest  the  said  stick,  saying,  that  the  same  was  die 
length  of  the  weapon  mentioned  in  the  said  letter. 
But  the  said  Hutchest,  dutifully  respecting  the  preMl^ 
vation  of  his  majesty's  peace,  did  refuse  the  said  chil- 
lenge.wherebynofarther  mischief  did  ensue  thereupoB. 

This  honourable  court,  and  all  the  honourable  pre- 
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w^s  not  only  entertained  in  practice  and  custom,  but 
was  framed  into  a  kind  of  art  and  precepts :  so  that 
according  to  the  saying  of  the  scHpture,  mischief  is 
imagined  like  a  law.  And  the  court  with  one  consent 
did  declare  their  opinions:  That  by  the  ancient  law 
of  the  land,  all  inceptions,  preparations  and  combina- 
tions to  execute  unlawful  acts,  though  they  never  be 
performed,  as-  they  be  not  to  be  punished  capitally, 
except  it  be  in  case  of  treason,  and  some  other  parti- 
cular cases  of  statute  law;  so  yet  they  are  punisnable 
as  misdemeanors  and  contempts :  and  that  this  court 
was  proper  for  offences  of  this  nature ;  especially  in 
this  case,  where  the  bravery  and  insolency  of  the  times 
are  such  as  the  ordinary  magistrates  and  jus^ces  that 
are  trusted  with  the  preservation  of  the  peace,  are 
not  able  to  master  and  repress  those  offences,  which 
were  by  the  court  at  large  set  forth,  to  be  not  only 
against  the  law  of  God,  to  whom  and  his  substitutes, 
aO  revenge  belongeth,  as  part  of  his  prerogative,  but 
also  against  the  oath  and  duty  of  every  subject  unto 
his  majesty,  for  that  the  subject  doth  swear  unto  him 
by  the  ancient  law  allegiance  of  life  and  member ; 
whyereby  it  is  plainly  inferred,  that  the  subject  hath 
no  disposing  power  over  himself  of  life  and  member 
to  be  spent  or  ventured  according  to  his  own  passions 
and  fancies,  insomuch  as  the  very  practice  of  chivalry 
in  justs  and  toumays,  which  are  but  images  of  mar- 
tial actions,  appear  by  ancient  precedents  not  to  be 
lawful  without  the  king  s  licence  obtained.  The  court 
also  noted,  that  these  private  duels  or  combats  were 
of  another  nature  from^  the  combats  which  have  been 
allowed  by  the  law  as  well  of  this  land  as  of  other 
nations  for  the  trial  of  rights  or  appeals.  For  that 
those  combats  receive  direction  and  authority  from  the 
law ;  whereas  these  contrariwise  spring  only  from  the 
unbridled  humours  of  private  men.  And  as  for  the 
pretence  of  honour,  the  court  much  misliking  the  con- 
rasion  of  degrees  which  is  grown  of  late,  every  man 
ftjm^iming  uuto  himsclf  the  term  and  attribute  of  ho- 
nomr/dia  utterly  reject  and  condemn  the  opinion  that 
the  private  duel,  in  any  person  whatsoever,  had  any 
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grounds  of  honour ;  as  well  becaiise  notbing  can  be 
EoDourable  that  is  not  lawful,  and  that  it  is  no  mag- 
nanimity or  g^atness  of  mind,  but  a  swelling  and 
tumour  of  the  mind,  where  there  &Ueth  a  right  and 
soond  judgment;  as  also  for  that  it  was  ratiier  jnsthr 
to  be  esteemed  a  wealcness  and  a  conscience  of  small 
value  in  a  man's  self  to  be  dejected  so  with  a  word 
or  trifling  disgrace,  as  to  think  there  is  no  re-cnre  at 
it,  but  by  the  hazard  of  life :  whereas  true  h<HK>ur  in 
persons  that  know  their  own  worth  is  not  of  any  such 
brittle  substance,  but  of  more  strong  conmoaition. 
And  finally,  the  court  shewiug  a  Ann  and  setUedieso- 
lution  to  proceed  with  all  severi^  ^^ainst  tlieae  duc^ 
gave  w^fning  to  all  young  noblemen  and  gendemen, 
that  they  should  not  except  the  like  conniTance  or 
toleration  as  formerly  had  been,  but  that  justice  shooM 
have  a  full  passage  without  protection  or  interruption. 
Adding,  that  after  a  strait  iDhibttion,whosoever  uioald 
attempt  a  challenge  or  combat,  in  case  where  ^ 
other  par^  was  restrained  to  answer  him,  as  nowiO 
good  subjects  are,  did  by  their  own  principles  receiTe 
the  dishonour  and  disgrace  upon  himself. 

And  for  the  present  cause,  the  court  hath  ordered, 
adjudged,  and  decreed,  that  the  said  William  Prkat, 
and  Richard  Wright  be  conunftted  to  the  prison  of 
the  Fleet,  and  the  said  Priest  to  pay  five  tnu^ied 
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ney-general,  as  by  the  lords  judges,  touching  the  law 
in  such  cases.     And  therefore  the  court  hath  enjoined 
Mr.  Attorney  to  have  special  care  to  the  penning  of 
this  decree,  for  the  setting  forth  in  the  same  summa- 
rily the  matters  and  reasons,  which  have  been  opened 
and  delivered  by  the  court  touching  the  same ;  and 
nevertheless  also,  at  some  time  convenient  to  publish 
the  particulars  of  his  speech  and  declaration,  as  very 
meet  and  worthy  to  be  remembered  and  made  known 
unto  the  world,  as  these  times  are.     And  his  decree, 
being  in  such  sort  carefiiUy  drawn  and  penned,  the 
whole  court  thought  it  meet,  and  so  have  ordered  and 
decreed,  that  the  same  be  not  only  red  and  published 
at  the  next  assizes  for  Surrey  at  such  time  as  the  said 
Priest  and  Wright  are  to  acknowledge  their  offences 
as  a£[»re8aid ;  but  that  the  same  be  likewise  published 
and  made  known  in  all  shires  of  .this  kingdom.  And 
to  that  end  the  justices  of  assize  are  required  by  this 
honourable  court  to  cause  this  decree  to  be  solenmly 
read  and  published  in  all  the  places  and  sittings  of 
their  several  circuits,  and  in  the  greatest  assembly ; 
to  the  end,  that  all  his  majesty's  subjects  may  tdke 
knowledge  and  understand  the  opinion  of  this  honour- 
able court  in  this  case,  and  in  what  measure  his  ma- 
jesty and  this  honourable  court  purposeth  to  punish 
such  as  shall  fall  into  the  like  contempt  and  offences 
hereafter.     Lastly  this  honourable  court  much  i^ 
proving  that  which  the  right  honourable  Sir  Edward 
Coke,  knight,  lord  chief  justice  of  England,  did  now 
deliver  touching  the  law  in  this  case  of  duels,  hath 
enjoined  his  lordship  to  report  the  same  in  print,  as  he 
hath  formerly  done  divers  other  causes,  that  such  as 
understand  not  the  law  in  that  behalf,  and  all  others, 
may  better  direct  themselves,  and  prevent  the  danger 
thereof  hereafter. 
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CHARGE 

SIR  FRANCIS  BACON,  KNIGHT, 

THE  KINU'S  ATTORNBY-OENBBAL, 


WILLIAM  TALBOT, 

A  COUHCELLOB  AT  LAW,  OF  IBBLAND, 

Upon  an  inEonnation  in  the  Star-Chamber  Ore  taua,  i<DC  a 
Writing  under  his  hand,  whereby  the  said  WiUiun  Txlbot, 
being  demanded.  Whether  th«  Doctrine  of  Saurez,  toachiDg 
depoaing  and  killing  of  Kings  excommunicated,  were  tme  or 
not  he  answered.  That  he  referred  himself  onto  that  whidt 
the  Catholic  Roman  Church  should  determine  thereof^ 

Ultimo  die  termni  Hilarii,  undecimo  Jacobi  Regit. 


My  Lords, 
I  BROUGHT  before  you  the  first  sitting  of  this  term 
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the  state  of  Christian  kings  will  be  no  other  than  the 
ancient  torment  described  by  the  poets  in  the  hell  of 
the  heathen ;  a  man  sitting  richly  robed,  solemnly  at- 
tended, delicious  fare,  &c.  with  a  sword  hanging  over 
his  head,  hanging  by  a  small  thread,  ready  every  mo- 
ment to  be  cut  down  by  an  accursing  and  accursed 
hand.  Surely  I  had  thought  they  had  been  the  pre* 
rogatives  of  God  alone,  and  of  his  secret  judgments : 
Solvam  cingula  regum^  I  will  loosen  the  girdles  of 
Kings  ;  or  again.  He  poureih  contempt  upon  princes; 
or,  /  will  give  a  king  in  my  wraths  and  take  him 
away  again  in  my  displeasure  ;  and  the  like :  but  if 
these  be  the  claims  of  a  mortal  man,  certainly  they  are 
but  the  mysteries  of  that  person  which  exalts  himself 
above  all  that  is  called  God,  supra  omne  quod  dicitur 
Deus.  Note  it  well,  not  above  God,  though  that  in  a 
sense  be  true,  but  above  all  that  is  called  God ;  that 
is,  lawful  kings  and  magistrates. 

But,  my  lords,  in  this  duel  I  find  this  Talbot,  that 
is  now  before  you,  but  a  coward ;  for  he  hath  given 
groimd,  he  hath  gone  backward  and  forward  ;  but  in 
such  a  fashion,  and  with  such  interchange  of  repenting 
and  relapsing,  as  I  cannot  tell  whether  it  doth  exte* 
nuate  or  aggravate  his  oifende.  If  he  shall  more  pub- 
licly in  the  &ce  of  the  court  fall  and  settle  upon  a 
right  mind,  I  shall  be  glad  of  it ;  and  he  that  would 
be  against  the  king's  mercy,  I  would  he  might  need 
the  king's  mercy :  but  nevertheless  the  court  will 
proceed  by  rules  of  justice. 

The  offence  therefore  wherewith  I  charge  this  Tal- 
bot, prisoner  at  the  bar,  is  this  in  brief  and  in  effect : 
That  he  hath  maintained,  and  maintaineth  under  his 
hand^  a  power  in  the  Pope  for  deposing  and  murder-*' 
ing  of  kings.  In  what  sort  he  doth  this,  when  I  come 
to  the  proper  and  particular  charge,  I  will  deliver  it 
in  his  own  words  without  pressing  or  straining. 

But  before  I  come  to  the  particular  charge  of  this 
man,  I  cannot  proceed  so  coldly ;  but  I  must  express 
unto  your  lordships  the  extreme  and  imminent  danger 
wherein  our  dear  and  dread  sovereign  is,  and  in  him 
we  all ;  nay,  all  Princes  of  both  religions,  for  it  is  a 
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common  cause,  do  stand  at  this  day,  by  the  epreading 
and  inforcing  of  this  iiirious  and  pemicioos  opinion  <^ 
the  pope's  temporal  power ;  wLich  though  the  modest 
sort  would  blanch  with  the  distinction  of  in  ordine  ad 
spiritualia,  yet  that  is  but  an  elusion ;  for  he  that 
maketh  the  distinction,  will  also  make  the  case.  This 
peril,  though  it  be  in  itself  notorious,  yet  becaose 
there  is  a  kind  of  dulness,  and  almost  a  lethargy  in 
this  age,  give  me  leave  to  set  before  you  two  glasses, 
such  as  certainly  the  like  never  met  in  one  age;  the 
glass  of  France,  and  the  glass  of  England.  In  that 
of  France  the  tragedies  acted  and  executed  in  two 
immediate  kings ;  in  the  glass  of  England,  the  same, 
or  more  horrible,  attempted  likewise  in  a  queen  and 
king  inunediate,  but  ending  in  a  happy  deiiveraoee. 
In  France,  Henry  III.  in  the  face  of  his  army,  befi»e 
the  walls  of  Paris,  stabbed  by  a  wretched  Jacobine 
frier.  Henry  IV.  a  prince  that  the  French  do  surname 
the  Great,  one  that  had  been  a  saviour  and  ndcema 
of  his  country  from  infinite  calamities,  and  a  restorer 
of  that  mouEOtJiy  to  the  ancient  state  and  splendor, 
and  a  prince  almost  heroical,  except  it  be  in  tbe  pool 
of  revolt  from  religion,  at  a  time  when  he  was  as  it 
were  to  mount  on  horseback  for  the  commanding  of 
the  greatest  forces  that  of  long  time  had  been  levied 
in  France,  this  king  likewise  stilettoed  by  a  rascal 
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to  the  four  winds.  I  noted  the  last  day,  my  lord  chief 
justice,  when  he  spake  of  this  powder  treason,  he  la- 
boured for  words  ;  though  they  came  from  him  with 
great  efficacy,  yet  he  truty  confessed,  and  so  must  all 
men,  that  that  treason  is  above  the  charge  and  report 
of  any  words  whatsoever. 

Now,  my  lords,  I  cannot  let  pass,  but  in  these 
glasses  which  I  spake  of,  besides  the  facts  themselves 
and  danger,  to  shew  you  two  things ;  the  one,  the 
ways  of  God  Almighty,  which  tumeth  the  sword  of 
Rome  upon  the  kings  that  are  the  vassals  of  Rome, 
and  over  them  gives  it  power ;  but  protecteth  those 
kings  which  have  not  accepted  the  yoke  of  his  ty- 
ranny, from  the  effects  of  his  malice  :  the  other,  that 
as  I  said  at  first,  this  is  common  cause  of  princes ;  it 
involveth  kings  of  both  religions  ;  and  therefore  his 
Majesty  did  most  worthily  and  prudently  ring  out  the 
alarm-bell,  to  awake  all  other  princes  to  think  of  it 
seriously,  and  in  time.     But  this  is  a  miserable  case 
the  while,  that  these  Roman  soldiers  do  either  thrust 
the  spear  into  the  sides  of  God's  anointed,  or  at  least 
they  crown  them  with  thorns  ;  that  is,  piercing  and 
pricking  cares  and  fears,  that  they  can  never  be  quiet 
or  secure  of  their  lives  or  states.    And  as  this  peril  is 
common  to  priinces  of  both  religions,  so  princes  of 
both  religions  have  been  likewise  equally  sensible  of 
every  injury  that  touched  their  temporals. 

Thuanus  reports  in  his  story,  that  when  the  realm 
of  France  was  interdicted  by  the  violent  proceedings 
of  P(^  Julius  the  second,  me  king,  otherwise  noted 
for  a  moderate  prince,  caused  coins  of  gold  to  be 
stamped  with  his  own  image,  and  this  superscription, 
Perdam  nomen  Babylanis  e  terra.  Of  which  Thuanus 
saith,  himself  had  seen  divers  pieces  thereof.  So  as 
this  catholic  king  was  so  much  incensed  at  that  time, 
in  respect  of  the  pope's  usurpation,  as  he  did  apply 
Babylon  to  Rome.  Charles  the  fifUi,  emperor,  who 
was  accounted  one  of  the  pope's  best  sons,  yet  pro- 
ceeded in  matter  temporal  towards  pope  Clement  with 
strange  rigour :  never  regardingthepontificality,  but 
k^t  him  prisoner  thirteen  monttus  in  a  pestilent  prison : 
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and  was  kaidly  dissuaded  by  his  council  from  having 
sent  him  captive  into  Spain;  and  made  sport  with  the 
threats  of  Frosberg  the  German,  who  wore  a  silk  rope 
under  his  cassock,  which  he  would  shew  in  all  coni- 
panies ;  telling  them  that  he  carried  it  to  strangle  the 
pope  with  his  own  hands.  As  for  Philip  the  fair,  it  is 
the  ordinary  example,  how  he  brought  pope  Boniface 
the  eighth  to  an  ignominious  end,  dying  mad  and  en- 
raged ;  and  how  he  stiled  his  rescript  to  the  pope's 
bidl,  whereby  he  challenged  his  temporals,  Sciatja- 
tukas  vestra,  not  your  beatitude,  but  your  stultitude ; 
a  stile  worthy  to  be  continued  in  the  like  caseB ;  for 
certainly  that  claim  is  mere  folly  and  fury.  As  for 
native  examples,  here  it  is  too  long  a  field  to  enter  into 
them.  Never  kings  of  any  nation  kept  the  partition- 
wall  between  temporal  and  spiritual  better  in  times  of 
greatest  superstition :  I  report  me  to  king  Edward  L 
uiat  set  up  so  many  crosses,  and  yet  crowed  that  part 
of  the  pope's  jurisdiction,  no  man  more  stroi^y. 
But  these  things  have  passed  better  pens  and  speeches : 
here  I  end  them. 

But  now  to  come  to  the  particular  chai^  of  thn 
man,  I  must  inform  your  lordships  the  occasion  and 
nature  of  this  offence :  There  hath  been  published  lately 
to  the  world  a  work  of  Suarez  a  Portuguese,  a  professor 
in  the  university  of  Coimbra,  a  confident  and  daring 
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as  heresy  and  schism,  but  for  faults  of  a  temporal  na- 
ture ;  forasmuch  as  a  tyrannical  government  tendeth 
ever  to  the  destruction  of  souls.     So  by  this  position 
kings  oi  either  religion  are  alike  comprehended,  and 
none  exempted.     The  second,  that  after  a  sentence 
given  by  the  pope,  this  writer  has  defined  of  a  series, 
or  succession,  or  substitution  of  hangmen,  or  hour* 
reauxy  to  be  sure,  lest  an  executioner  should  fail. 
For  he  saith.  That  when  a  king  is  sentenced  by  the 
pope  to  deprivation  or  death,  the  executioner,  who  is 
first  in  place,  is  he  to  whom  the  pope  shall  commit 
the  authority,  which  may  be  a  foreign  prince,  it  may 
be  a  particular  subject,  it  may  be  general,  to  the  first 
undertaker.     But  if  there  be  no  direction  or  assigna- 
tion in  the  sentence  special  or  general,  then,  dejure^ 
it  appertains  to  the  next  successor,  a  natural  and 
pious  opinion :  for  commonly  they  are  sons,  or  bro- 
therSy  or  near  of  kin,  air  is  one:  so  as  the  successor 
be  apparent;  and  also  that  he  be  a  catholic.    But  if  he 
be  doubtful,  or  that  he  be  no  catholic,  then  it  devolves 
to  the  commonalty  of  the  kingdom ;  so  as  he  will  be 
sure  to  have  it  done  by  one  minister  or  other.     The 
third  is,  he  distinguished  of  two  kinds  of  tyrants,  a 
tyrant  in  title,  and  a  tyrant  in  regiment;  the  tyrant 
in  regiment  cannot  be  resisted  or  killed  without  a 
sentence  precedent  by  the  pope ;  but  a  tyrant  in  title 
may  be  killed  by  any  private  man  whatsoever.     By 
which  doctrine  he  hath  put  the  judgment  of  king  s 
titles,  which  I  will  imdertake  are  never  so  clean  but 
that  some  vain  quarrel  or  exception  may  be  made  unto 
them,  upon  the  fancy  of  every  private  man ;  and  also 
couples  the  judgment  and  execution  together,  that  he 
m^  jud^  him  by  a  blow,  without  any  other  sentence. 

I  our  lordships  see  what  monstrous  opinions  these 
are,  itnd  how  both  these  beasts,  the  beast  with  seven 
heads,  and  the  beast  with  many  heads,  pope  and  peo- 
ple, are  at  once  let  in,  and  set  upon  the  sacred  persons 
of  kings. 

Now  to  go  on  with  the  narrative;  there  was  an 
extract  made  of  certain  sentences  and  portions  of  this 
book,  being  of  this  nature  that  I  have  set  forth,  by  a 
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great  prelate  and  counsellor,  upon  a  jost  OfM^sion ; 
and  there  being  some  hallowness  and  hesitation  in 
these  matters,  wherein  it  is  a  thing  impious  to  doub^ 
discovered  and  perceived  in  Talbot ;  he  was  asked  hii 
opinion  concerning  these  assertions,  in  the  presence 
of  the  best;  and  E^terwards  th^  were  delivered  to 
him,  that  upon  advice,  and  sedato  ammo,  he  m^t 
declare  himself.  Whereupon,  under  his  hand,  lie 
subscribes  thus; 

Afoy  it  please  your  honourable  good  lardakipt: 
Concerning  this  doctrine  of  Suarez,  I  do  perceive, 
by  what  I  have  read  in  this  book,  that  the  tame 
doth  concern  matter  of  faith,  the  coniroverty  grac- 
ing upon  exposition  of  Scriptures  and  cotmciU,  wAern 
being  ignorant  and  not  studied,  I  camtot  take  HpoK 
me  to  judge;  but  I  do  submit  my  opinion  tkariM 
to  the  ju^ment  of  the  cathtdic  Roman  church,  at 
in  all  other  points  concerning  faith  /  do.  Ami 
for  matter  concerning  my  hyalty,  I  do  ackmmh 
ledge  my  Sovereign  Liege  Lord  King  Jamet,  to  he 
lawful  and  undoubted  King  of  all  the  kingdamt 
of  England,  Scotland,  and  Ireland;  and  I  wiU  bear 
true  faith  and  allegiance  to  his  ITighnett  durimg  mf 

■'  '  William  Tauot. 
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these  words  amount  to  that;  and  therefore  let  me 
open  them  truly  to  your  lordships,  and  therein  open 
also  the  understanding  of  the  offender  himself,  how 
far  they  reach. 

My  lords,  a  man's  allegiance  must  be  independent 
and  certain,  and  not  dependent  and  conditioi^al.  Eli- 
zabeth Barton,  that  was  called  the  holy  niaid  of  Kent, 
affirmed,  that  if  king  Hennr  VIII.  did  not  take  Ca- 
tharine of  Spain  again  to  his  wife  within  a  twelve- 
month, he  should  be  no  king :  and  this  was  treason. 
For  though  this  act  be  contingent  and  future,  yet  the 
preparing  of  the  treason  is  present. 

And  in  like  manner,  if  a  man  should  voluntarily 
publish  or  maintain,  that  whensoever  a  bull  of  depri- 
vation shall  come  forth  against  the  king,  that  from 
thenceforth  he  is  no  longer  king;  this  is  of  like  na- 
ture.    But  with  this  I  do  not  charge  you  neither;  but 
this  is  the  true  latitude  of  your  words,  That  if  the 
doctrine  touching  the  killing  of  kings  be  matter  of 
faith,  then  you  submit  yourself  to  the  judgment  of 
the  catholic  Roman  church:  so  as  now,  to  do  you 
right,  your  allegiance  doth  not  depend  simply  upon  a 
sentence  of  the  pope  s  deprivation  against  the  king ; 
but  upon  another  point  also,  if  these  doctrines  be  al- 
ready, or  shall  be  declared  to  be  matter  of  faith.     But 
my  lords,  there  is  little  won  in  this:  there  may  be 
some  difference  to  the  ^ilt  of  the  party,  but  there  is 
little  to  the  danger  of  the  king.     For  die  same  pope 
of  Rome  may,  with  the  same  breath,  declare  bom. 
So  as  still,  upon  the  matter,  the  king  is  made  but 
tenant  at  will  of  his  life  and  kingdoms;  and  the  alle- 
giance of  his  subjects  is  pinned  upon  the  pope's  acts. 
And  certainly,  it  is  time  to  stop  the  current  of  this 
opinion  of  acknowledgment  of  the  pope's  power  in 
iemporalibus ;  or  else  it  will  sap  and  supplant  the 
seat  of  kings.     And  let  it  not  be  mistaken,  that  Mr. 
Talbot's  onence  should  be  no  more  than  the  refusing 
the  oath  of  allegiance.     For  it  is  one  thing  to  be  si- 
lent, and  another  thing  to  affirm.     As  for  the  point  of 
matter  of  faith,  or  not  of  faith,  to  tell  your  lordships 
plain,  it  would  astonish  a  man  to  see  the  gulf  of  this 
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implied  belief,  b  nothing  excepted  from  it?  If  i 
man  should  ask  Mr.  Talbot,  Whaler  he  do  condenm 
murder,  or  adultery,  or  mpe,  or  the  doctrine  of  Mt- 
homet,  or  of  Arius,  instead  of  Suarez  ?  Must  the  an- 
Bwer  be  with  this  exception,  that  if  the  question  con- 
cern matter  of  faith,  as  no  question  it  doth,  for  du 
moral  law  is  matter  of  faith,  that  therein  he  will  sub- 
mit himself  to  what  the  church  shall  determine! 
And,  no  doubt,  the  murder  of  princes  is  more  thia 
simple  murder.  But  to  conclude,  Talbot,  I  will  do 
you  this  rie^ht,  and  I  will  not  be  reserved  in  this,  but 
to  declare  that,  that  is  true ;  that  you  came  afterwards 
to  a  better  mind ;  wherein  if  you  had  been  constant, 
the  king,  out  of  his  great  goodness,  was  resolved  not 
to  have  proceeded  with  you  in  course  of  justice ;  but 
then  again  you  started  aside  like  a  broken  bow.  So 
that  by  your  varied  and  vacillation  you  lost  the  ac- 
ceptable time  of  the  Brst  grace,  which  was  not  to  have 
convented  you. 

Nay,  I  will  go  farther  with  you :  your  last  submift- 
sion  I  conceive  to  be  satis&ctory  and  complete ;  bat 
then  it  was  too  late,  the  king's  honour  was  upoD  it; 
it  was  published  and  a  day  appointed  for  hearing ;  yet 
what  preparation  that  may  be  to  the  second  gnu*  of 
pardon,  uiat  I  know  not :  but  I  know  my  lordl,  oat 
of  their  accustomed  favour,  will  ndmit 
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My  Lords, 

I  SHALL  inform  you  ore  tenus^  against  this  gentle- 
man Mr.  L  S.  a  gentleman,  as  it  seems,  of  an  ancient 
house  and  name  ;  but,  for  the  present,  I  can  think  of 
kikn  by  no  other  name,  than  the  name  of  a  great  of- 
{ender.  The  nature  and  quality  of  his  offence,  in 
ium,  Ib  this  :  This  gentleman  hath,  upon  advice,  not 
suddenly  by  his  pen,  nor  by  the  slip  of  his  tongue ; 
act  privately,  or  in  a  corner,  but  publicly^  as  it  were, 
to  die  face  of  the  king's  ministers  and  justices,  slan^ 
dered  and  traduced  the  king  our  sovereign,  the  law 
of  the  land,  the  parliament,  and  infinite  particulars  of 
his  majesty's  worthy  and  loving  subjects,  Nay,  the 
slander  is  of  that  nature,  that  it  may  seem  to  interest 
the  people  in  grief  and  discontent  against  the  state ; 
whence  might  have  ensued  matter  of  murmur  and 
sedition.  So  that  it  is  not  a  simple  slander,  but  a 
seditious  slander,  like  to  that  the  poet  speaketh  of — 
Calamosque  armare  veneno.  A  venomous  dart  that 
katk  both  iron  and  poison. 

To  open  to  your  lordships  the  true  state  of  this  of- 
fence, I  will  set  before  you,  firsts  the  occasion  where- 
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upoD  Mr.  I.  S.  wrought:  then  the  offence  itselfin  hit 
own  words  :  and  lastly,  the  points  of  his  charee. 

My  lords,  you  may  remember  that  there  was  taelut 
parliament  an  expectation  to  have  had  the  king  sup- 
plied with  treasure,  although  the  event  &iled.  Herem 
It  is  not  fit  for  me  to  give  opinion  of  an  house  of  par- 
liament,  but  I  will  give  testimony  of  truth  in  all 
places.  I  served  in  ^e  lower  house,  and  I  observed 
somewhat.  This  I  do  affirm,  that  I  never  coald  per- 
ceive but  that  there  was  in  that  house  a  general  dis- 
position to  give,  and  to  give  largely.  The  docks  in 
the  house  perchance  might  differ  ;  some  went  too  &st, 
some  went  too  slow  ;  but  the  disposition  to  give  was 
general :  so  I  think  I  may  truly  say,  sob  tempore 


This  accident  happening  dius  besides  ezpeqlatiaii,  it 
stirred  up  and  awijted  in  divers  of  his  m»es^s  wor- 
thy servants  and  subjects  of  the  clergy,  the  nobility, 
the  court,  and  others  here  near  at  hand,  an  affecti<» 
loving  and  cheerful,  to  present  the  king  some  with 
plate,  some  with  money,  as  iree-will  offerings,  a  Aing 
that  God  Almighty  loves,  a  cheerful  giver  :  what  an 
evil  eye  doth  I  know  not  And,  my  lords,  let  me 
speak  it  plainly  unto  you :  God  forbid  ainr  body 
should  be  so  wretched  as  to  think  that  the  obUgatioB 
of  love  and  duty,  from  the  subject  to  tlie  king^.    should 
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To  proceed  therefore :  As  the  occasion^  which  was 
the  failing  of  supply  by  parliament,  did  awake  the  love 
and  benevolence  of  those  that  were  at  hand  to  give ; 
so  it  was  apprehended  and  thought  fit  by  my  lords  of 
the  council  to  make  a  proof  wheuier  the  occasion  and 
example  both,  would  not  awake  those  in  the  country 
of  the  better  sort  to  follow.  Whereupon,  their  lord- 
ships devised  and  directed  letters  unto  the  sherifis 
and  justices,  which  declared  what  was  done  here 
above,  and  wished  that  the  country  might  be  moved, 
especially  men  of  value. 

Now,  my  lords,  I  beseech  you  give  me  favour  and 
attention  to  set  forth  and  observe  unto  you  five  points : 
I  will  number  them,  because  other  men  may  note 
them;  and  I  will  but  touch  them,  because  they  shall 
not  be  drowned  or  lost  in  discourse,  which  I  hold 
worthy  the  observation,  for  the  honour  of  the  state  and 
confimon  of  slanderers ;  whereby  it  will  appear  most 
evidently  that  care  was  taken,  diat  that  which  was 
then  done  might  not  have  the  eflfect,  no  nor  the  shew, 
no  nor  so  much  as  the  shadow  of  a  tax ;  and  that  it 
was  so  far  from  breeding  or  bringing  in  any  ill  pre- 
cedent or  example,  as  contrariwise  it  is  a  corrective 
that  doth  correct  and  allay  the  harshness  and  danger 
of  former  examples. 

The  first  is,  that  what  was  done  was  done  imme- 
diately afier  such  a  parliament,  as  made  general  pro- 
fession to  give,  and  was  interrupted  by  accident:  so  as 
you  may  truly  and  justly  esteem  it,  tanquampost  huma 
proles  parUamentiy  as  an  after-child  of  the  parliament, 
and  in  pursuit,  in  some  small  measure,  of  the  firm  in- 
tent of  a  parliament  past.  You  may  take  it  also,  if  you 
wiDy  as  an  advance  or  provisional  help  until  a  future 
parliament ;  or  as  a  gratification  simply  without  anv 
relation  to  a  parliament;  you  can  no  ways  take  it 
amiss. 

The  second  is,  that  it  wrought  upon  example,  as  a 
diiw  not  devised  or  projected,  or  required ;  no  nor  so 
Biiid^  as  recommended,  until  many  that  were  never 
atioved  nor  dealt  with,  ea*  mero  motUj  had  freely  and 
frankly  sent  in  their  presents.  So  that  the  letters  were 
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rather  like  letters  of  news,  what  was  done  at  London, 
than  otherwise :  and  we  know  exenmla  dacunt,  mm 
trahutU :  examples  they  do  but  lead,  they  do  not  diav 
nor  drive. 

The  third  is,  that  it  was  not  done  by  comniissirai 
tinder  the  great  seal;  athing  warranted  byamnltitiide 
of  precedents,  both  ancient,  and  of  late  time,  as  yoa 
shful  hear  anon,  and  no  doubt  warranted  by  law :  so 
that  the  commissions  be  of-that  stiie  and  tenoar,  as  thai 
theymaybetomoTeandnottolevy:  butthiswasdcMie 
by  letters  of  the  council,  and  no  higher  hand  orfbrm. 

The  fourth  is,  that  these  letters  aad  no  manneT  of 
shew  of  any  binding  act  of  state :  for  they  contain  not 
anyspectal  frame  or  direction  how  the  business  should 
be  managed ;  but  were  written  as  upon  trust,  leavii^ 
the  matter  wholly  to  the  industry  and  confidence  w 
those  in  the  couotry  ;  so  that  it  was  an  abusque  com- 
puto;  such  a  form  of  letters  as  no  man  could  fidy  be 
called  to  account  upon. 

The  fifth  and  last  point  is,thatthewholecarriageo( 
the  business  had  no  circumstance  compulsory.  Taere 
was  no  proportion  or  rate  set  down,  not  so  much  as  br 
way  of  a  wish ;  there  was  no  menace  of  any  that  sfaoalo 
deny;  no  reproof  of  any  that  did  deny ;  no  certifying 
of  the  names  of  any  that  had  denied.  Indeed,  if  mea 
could  not  content  themselves  to  deny,  but  ^at  Aey 
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Buckingham  speaks  of  in  his  oration  to  the  city  ;  and 
defineth  it  to  be  not  what  the  subject  of  his  good- will 
would  give,  but  what  the  King  of  his  good-will  would 
take.  But  this,  I  say,  was  a  benevolence  wherein 
every  man  had  a  prince's  prerogative,  a  negative  voice; 
and  this  word,  excuse  moy^  was  a  plea  peremptory. 
And  therefore  I  do  wonder  how  Mr.  I.  S.  could  foul 
or  trouble  so  clear  a  fountain ;  certainly  it  was  but 
his  own  bitterness  and  unsound  humours. 

Now  to  the  particular  charge:  Amongst  other 
countries,  these  letters  of  the  lords  came  to  the  justices 
of  D — shire,  who  signified  the  contents  thereof,  and 
gave  directions  and  appointments  for  meetings  con- 
cerning the  business,  to  several  towns  and  placel^vithin 
that  county  :  and  amongst  the  rest,  notice  was  given 
unto  the  town  of  A.  The  mayor  of  A  conceiving  that 
thisMr.  I.  S.  being  a  principal  person,  anda  dweller  in 
that  town,  was  a  man  likely  to  give  both  money  and 
good  example,  dealt  with  him  to  know  his  mind:  he 
intending,  as  it  seems,  to  play  prizes,  would  give  no 
answer  to  the  mayor  in  private,  but  would  take  time. 
The  next  day  then  being  an  appointment  of  the  justices 
to  meet,  he  takes  occasion,  or  pretends  occasion  to  be 
absent,  because  he  would  bring  his  papers  upon  the 
stage :  and  thereupon  takes  pen  in  hand,  and  instead 
of  excusing  himself,  sits  down  and  contriveth  a  sedi- 
tious and  libellous  accusation  against  the  king  and 
state,  which  your  lordships  shall  now  hear,  and  sends 
it  to  the  mayor:  and  withal,  because  the  feather  of 
his  quill  might  fly  abroad,  he  gives  authority  to  the 
mayor  to  impart  it  to  the  justices,  if  he  so  thought 
good.  And  now,  my  lords,  because  I  will  not  mistake 
or  mis-repeat,  you  shall  hear  the  seditious  libel  in  the 
proper  terms  and  words  thereof. 

[Here  the  papers  were  read.] 

My  lords,  I  know  this  paper  offends  your  ears  much, 
and  the  ears  of  any  good  subject ;  and  sorry  I  am  that 
the  times  should  produce  offences  of  this  nature :  but 
ainoe  they  do,  I  would  be  more  sorry  they  should  be 
passed  without  severe  punishment :  Non  traditefac- 

VOL.  IV.  2  F 
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turn,  as  the  verse  says,  altered  a  little,  aiit  it  tradatis, 
facli  quomt  trudile.  pimtnn.  if  any  man  have  a 
mind  to  discourse  of  llie  fact,  let  lum  likewise  dis- 
course of  the  punishment  of  the  fact. 

Injhis  writing,  my  lords,  there  appears  a  monster 
with  four  heads,  of  the  progeny  of  him  that  is  the 
father  of  lyes,  and  takes  his  name  from  slander. 

The  first  is  a  wicked  and  seditious  slander ;  or,  if  I 
shall  use  the  Scripture  phrase,  a  blaspheming  of  the 
king  himself;  setting  him  forth  for  a  Prince  perjured 
in  the  great  and  solemn  oath  of  his  coronation,  which 
is  as  it  were  the  knot  of  the  diadem  ;  a  Prince  that 
should  be  a  violator  and  infringer  of  the  liberties,  laws, 
and  clfttoms  of  the  kingdom  :  a  mark  for  an  Henry 
the  Fourth;  a  match  for  a  Richard  the  Second. 

The  second  is  a  slander  and  falsification,  and  wrest- 
ing oftlie  law  of  the  land  gross  and  palpable:  it  is 
truly  said  by  a  civilian,  Tortura  Icgiim  pessima,  the 
torture  of  laws  is  worse  than  the  torture  of  men. 

The  third  is  a  slander  and  false  charge  of  the  par- 
liament, that  they  had  denied  to  give  to  the  king;  8 
point  of  notorious  untruth. 

And  the  last  is  a  slander  and  taunting  of  an  infinite 
number  oftlie  king's  loving  subjects,  that  have  given 
towards  this  benevolence  and  free  contribution ;  charg- 
ing them  as  accessary  and  co-adjutors  to  the  kiDg's 
perjury.  Nay,  you  leave  us  not  there,  but  you  take 
npon  you  a  pontifical  habit,  and  couple  your  slander 
with  a  curse ;  but  thanks  be  to  God  we  have  learned 
sufficiently  out  of  the  Scripture,  that  as  the  birdjUts 
mvtuj,  .so  the  cciusvlcas  curse  shall  not  came. 

For  the  first  of  these,  which  concerns  the  king,  I 
have  taken  to  myself  the  opening  and  aggravation 
thereof;  the  other  three  I  have  distributed  to  my 
fellows. 

My  lords,  I  cannot  but  enter  into  this  part  with 
some  wonder  and  astonishment,  how  it  si-iuldcome 
into  the  heart  of  a  subject  of  England  to  i     >ourforth 
such  a  wicked  and  venomous  slander  against  the  king,   I 
whese  goodness  and  gi-ace  is  comparable,    if  not  in-  j 
comparable,  unto  any  of  the  kings  his  pr  igeiut0»  J 
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This  therefore  gives  me  a  just  and  necessary  occasicm 
to  do  two  things  :  The  one,  to  make  some  representa- 
tion of  his  Majesty  ;  such  as  truly  he  is  found  to  be  in 
his  government,  which  Mr.  I.  S.  chargeth  with  viola- 
tion of  the  laws  and  liberties :  The  other,  to  search  and 
open  the  depth  of  Mr.  I.  S.  his  offence.  Both  which 
I  will  do  briefly ;  because  the  one,  I  cannot  express 
sufficiently ;  and  the  other,  I  will  not  press  too  fBx. 

My  lords,  I  mean  to  make  no  panegjrric  or  lauda- 
tive ;  the  king  delights  not  in  it,  neither  am  I  fit  for 
it :  but  if  it  were  but  a  counsellor  or  nobleman,  whose 
name  had  suffered,  and  were  to  receive  some  kind  of 
reparation  in  this  high  court,  I  would  do  him  that 
duty  as  not  to  pass  his  merits  and  just  attributes,  espe- 
cially such  as  are  limited  with  the  present  case,  in 
silence :  for  it  is  fit  to  bum  incense  where  evil  odours 
have  been  cast  and  raised.  Is  it  so  that  king  James 
shall  be  said  to  be  a  violator  of  the  liberties,  laws,  and 
customs  of  his  kingdoms?  Or  is  he  not  rather  a  noble 
and  constant  protector  and  conservator  of  them  all  ?  I 
conceive  this  consisteth  in  maintaining  religion  in  the 
true  Church ;  in  maintaining  the  laws  of  the  kingdom, 
which  is  the  subject's  birth-right;  in  temperate  use  of 
the  prerogative ;  in  due  and  free  administration  of 
justiee,  and  codversation  of  the  peace  of  the  land. 

For  religion,  we  must  ever  acknowlege  in  the  first 
place,  that  we  have  a  king  that  is  the  principal  con* 
servator  of  true  religion  through  the  Christian  world. 
Hehath maintained  it  not  only  with  sceptre  and  sword, 
but  likewise  by  his  pen ;  wherein  also  he  is  potent 

He  hath  awaked  and  re-authorized  the  whole  par^ 
of  the  reformed  religion  throughout  Europe ;  which 
through  the  insolency  and  divers  artifices  and  inchant- 
ments  of  the  adverse  part,  was  grown  a  little  dull  dlid 
dejected  :  He  hath  summoned  the  fraternity  of  kings 
to  enfranchise  themselves  from  the  usurpation  of  the 
See  of  Rome :  He  hath  made  himself  a  mark  of  con- 
tradiction  for  it. 

Neither  can  I  omit,  when  I  speak  of  religion,  to 
remember  that  excellent  act  of  his  Majesty,  which 
though  it  were  done  in  a  fordgn  country,  yet  the 
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Church  of  God  is  one,  and  the  contagion  of  these 
things  will  soon  pass  seas  and  lands :  I  mean,  inliis 
constant  and  holy  proceeding  against  the  heretic  Vor- 
stius,  whom,  being  ready  to  enter  into  the  chair,  and 
there  to  have  authorised  one  of  the  most  pestilent  and 
heathenish  heresies  that  ever  was  begun,  his  Majes^ 
by  his  constant  opposition  dismounted  and  pulled 
down.  And  I  am  persuaded  there  sits  in  this  court 
one  whom  God  doth  the  rather  bless  for  being  his 
Majesty's  instrument  in  that  service, 

1  cannot  remember  religion  and  the  church,  but  I 
must  think  of  the  seed-plots  of  the  same,  which  are 
the  universities.  His  Majesty,  as  for  learning  amongst 
kings,  he  is  incomparable  in  his  person  :  so  likewise 
hath  he  been  in  his  government  a  benign  or  benevo- 
lent  planet  towards  learning  :  by  whose  intlueDce 
those  nurseries  and  gardens  of  learning,  the  univer- 
sities, were  never  more  in  Hower  nor  fruit. 

For  the  maintaining  of  the  laws,  which  is  the  hedge 
and  fence  about  the  liberty  of  the  subject,  I  may  tnuy 
affirm  it  was  never  in  better  repair.  He  doth  concur 
with  the  votes  of  the  nobles;  Noliimus  leges  Arialis 
miUare.  He  is  an  enemy  of  innovation.  Neither  doth 
the  universality  of  his  own  knowledge  carry  hini  to 
neglect  or  pass  over  the  very  forms  of  the  laws  of  the 
land.  Neither  was  there  ever  king,  I  am  persuaded, 
that  did  so  oft  consult  with  his  judges,  as  my  lords 
that  sit  here  know  well.  The  judges  are  a  kind  of 
council  of  the  king's  by  oath  and  ancient  institution; 
but  he  useth  them  so  indeed:  he  confers  reoTilarly  with 
them  upon  their  return  from  their  visitations  and  cir- 
cuits: he  gives  them  liberty,  both  to  inform  hira,  and 
to  debate  matters  witli  him;  and  in  the  fall  and  con- 
clusion commonly  relies  on  their  opinions. 

As  for  the  use  of  the  prerogative,  it  runs  within  the 
ancient  channels  and  banks  :  some  things  that  were 
conceived  to  be  in  some  proclamations,  con  missions, 
and  patents,  as  overflows,  have  been  by  his  wisdom 
and  care  reduced  ;  whereby,  no  doubt,  the  main 
channel  of  his  prerogative  is  so  much  the  stronger,  i 
For  evermore  overflows  do  hurt  the  channel.        °     J 
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As  for  adn  istrati^  >f  justice  between  party  and 
party,  I  pray  Oa/o^Te  •oi^.o^  points.  There  is  no  news 
:>f  great  seal  or  signet  that  flies  abroad  for  counte- 
lance  or  delay  of  causes ;  protections  rarely  granted, 
ind  only  upon  great  gro  ,^  or  by  consent  My 
ords  here  of  the  council  ai  the  king  himself  meddle 
lot,  as  hath  been  used  in  former  tiroes,  with  matters 
>f  Tneum  and  tuumy  except  they  have  apparent 
nixture  with  matters  of  estate,  but  leave  them  to 
he  king's  courts  of  laws  or  equity.  And  for  mercy 
ind  grace,  without  which  there  is  no  standing  before 
astice,  we  see,  the  king  now  hath  reigned  twelve 
'ears  in  his  white  robe,  without  almost  any  asper- 
ion  of  the  crimson  dye  of  blood.  There  sits  my 
ord  Hobart,  that  served  attorney  seven  years.  I 
erved  with  him.  We  were  so  happy,  as  there 
»assed  not  through  our  hands  any  one  arraignment 
or  treason;  and  but  one  for  any  capital  offence, 
fhich  was  that  of  the  lord  Sanquhar;  the  noblest 
»iece  of  justice,  one  of  them,  that  ever  came  forth  in 
ny  king  s  time. 

As  for  penal  laws,  which  lie  as  snares  upon  the 
objects,  and  which  were  as  a  nemo  scit  to  king 
lenry  VII. ;  it  yields  a  revenue  that  will  scarce  pay  for 
be  parchment  of  the  king'i  records  at  Westminster. 

And  lastly  for  peace,  we  see  manifestly  his  majesty 
ears  some  resemblance  of  that  great  name,  a  prince 
f  peace:  he  hath  preserved  his  subjects  during  his 
eign  in  peace,  both  within  and  without.  For  the 
eace  with  states  abroad,  we  have  it  tuque  ad  saiie- 
Item:  and  for  peace  in  the  lawyers'  phrase,  which 
ount  trespasses,  and  forces,  and  riots,  to  be  contra 
acem;  let  me  give  your  lordship  this  token  or  taste, 
lat  this  court,  where  they  should  appear,  had  never 
»8  to  do.  And  certainly  there  is  no  better  sign  of 
mnia  bene^  than  when  this  court  is  in  a  still. 

But,  my  lords,  this  is  a  sea  of  matter;  and  therefore 
must  give  it  over,  and  conclude,  that  there  was  never 

king  reigned  in  this  nation  that  did  better  keep 
ovenant  in  preserving  the  liberties  and  procuring  the 
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good  of  his  people :  so  that  1  muat  Deeds  say  for  the 
subjects  of  EogiaDd, 

O/ortunatQjs  nimum  sua  ti  bom  narint  ; 
as  no  doubt  they  do  both  know  and  acknowledge  it; 
wfaatsoerer  a  few  turbulent  discourses  luay,  throogfc 
the  lenity  of  the  time,  take  boldness  to  speak. 

And  as  for  this  particular,  touchii^  the  benero- 
lence,  wherein  Mr.  I.  S.  doth  assign  this  breach  of 
covenant,  I  leave  it  to  others  to  tell  you  what  the  kii^ 
may  do,  or  what  other  kings  have  done;  but  I  have 
told  youwhatour  king  and  my  lords  have  done; 
which,  I  say  and  say  again,  is  so  far  from  intro- 
ducing a  new  precedent,  as  it  doth  rather  cornel, 
and  mollify,  and  qualify  former  precedents. 

Now,  Ms.  I.  S.  let  me  tell  you  your  fault  id  ft* 
words:  for  that  I  am  persuaded  you  see  it  already, 
though  I  woo  DO  man's  repentance;  but  I  shaU.  » 
much  as  in  me  is,  cherish  it  where  1  find  it.  Yout 
c^nce  hatli  three  parts  knit  together : 

Your  slander. 

Your  menace,  and 

Your  comparison. 

For  your  slander,  it  is  no  less  than  that  the  kog 
is  perjured :  lu  his  coronation  oath.  No  greater  ofiicstt 
than  perjury;  no  greater  oath  than  that  of  a  ciwoaft- 
tiop.     I  leave  it;  it  is  too  great  to  aggravate. 
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vocable,  but  a  very  stirring  up  and  incensing  of  the 
people.  If  I  should  say  to  you,  for  example,  "  If  these 
"  times  were  like  some  former  times,  of  king  Henry 
**  VIII.  or  some  other  times,  which  God  forbid,  Mr. 
"  I.  S.  it  would  cost  you  your  life;"  I  am  sure  you 
would  not  think  this  to  be  a  gentle  warning,  but 
rather  that  I  incensed  the  court  against  you. 

And  for  your  comparison  \tHh  Richard  II.  I  see, 
you  follow  the  example  of  them  that  brought  him 
upon  the  stage,  and  into  print,  in  queen  Elizabeth's 
time,  a  most  prudent  and  admirable  queen.  But  let 
me  intreat  you,  that  when  you  will  speak  of  queen 
Elizabeth  or  king  James,  you  would  compare  them 
to  king  Henry  VII.  or  king  Edward  I.  or  some  other 
parallels  to  which  they  are  alike.  And  this  I  would 
wish  both  you  and  all  to  take  heed  of,  how  you  speak 
seditioils  matter  in  parables,  or  by  tropes  or  examples. 
There  is  a  thing  in  an  indictment  called  an  inuendo ; 
you  must  beware  how  you  beckon  or  make  signs  upon 
the  king  in  a  dangerous  sense :  but  I  will  contain 
mydelf  and  press  this  no  farther.  I  may  hold  you  for 
turbulent  or  presumptuous ;  but  I  hope  you  are  not 
disloyal:  you  are  graciously  and  mercifully  dealt 
with.  And  therefore  having  now  opened  to  my 
lords,  and,  as  I  think,  to  your  own  heart  and  con- 
science, the  principal  part  of  your  offence,  which 
concerns  the  king,  I  leave  the  rest,  which  concerns 
the  law,  parliament,  and  the  subjects  that  have  given, 
to  Mr.  Serjeant  and  Mr.  Solicitor. 


THB 

CIIAUGE 


OWEN, 

UILTF.U  UK  HICH  THKASON  IN  THE  KISC'S  BENCH. 


SIR  FRANCIS  BACON,  KNIGHT. 


The  treason  vvlierewith  this  man  standeth  charged, 
is  for  tlie  kind  and  nature  of  it  ancient,  as  ancient  as 
there  is  any  law  of  Entrlaiid ;  but  in  the  particular, 
late  and  upstart:  and  again,  in  the  manner  and  bold- 
ness of  the  present  case,  new  and  almost  unheard  of 
till  this  man.  Of  what  mind  he  is  now,  I  know  not; 
but  I  take  him  as  he  was,  and  as  he  standeth  charged. 
For  hi<^h  treason  is  not  written  in  ice;  that  when  the 
body  relenietli  the  impression  should  ^o  away. 

In  this  cause  the  evidence  itself  will  spend  h'ftJe 
time:  time  therefore  will  be  best  spent  in  opcDtag 
fully  tlie  nature  of  this  treason,  with  the  circum- 
stances thereof;  because  the  example  is  more  than 
the  man.  I  think  good  tliercfore  by  way  of  induce- 
ment and  declaration  in  this  cause  to  open  unto  the 
court,  jury,  and  hearers,  five  things. 

The  tirst  is  the  clemency  of  the  king;  because  it 
is  news,  and  a  kind  of  rarity  to  have  a  proceedinffin 
this  place  upon  treason:  and  perhaps  it  may  be 
marvelled  by  some,  why  aftei-  so  long  an  intermission 
it  should  light  upon  this  fellow;  being  a  person  but  [ 
contemptible,  a  kind  of  venomous  fly,  and  a  hane-bT  I 
of  the  seminaries.  I 

Tiie  second  is,  the  nature  of  this  treason,  as  con-    I 
cerning  the  fact  which,  of  all  kinds  of  compassing  the    I 
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king's  death,  I  hold  to  be  the  most  perilous,  and  as 
much  differing  from  other  conspiracies,  as  the  lifting 
up  of  a  thousand  hands  against  the  king,  like  the  giant 
Briareus,  differs  from  lifting  up  one  or  a  few  hands. 

The  third  point  that  I  will  speak  unto  is  the  doc- 
trine or  opinion,  which  is  the  ground  of  this  treason ; 
wherein  I  will  not  argue  or  speak  like  a  divine  or 
scholar,  but  as  a  man  bred  in  a  civil  life;  and  to  speak 
plainly,  I  hold  the  opinion  to  be  such  that  deserveth 
rather  detestation  than  contestation. 

The  fourth  point  is  the  degree  of  this  man's  of- 
fence, which  is  more  presumptuous  than  I  have  known 
any  other  to  have  fallen  into  in  this  kind,  and  hath  a 
greater  overflow  of  malice  and  treason. 

And  fifthly,  I  will  remove  somewhat  that  may  seem 
to  qualify  and  extenuate  this  man*s  offence ;  in  that  he 
hath  not  affirmed  simply  that  it  is  lawful  to  kill  the 
king,  but  conditionally;  that  if  the  king  be  excom- 
municate, it  is  lawful  to  kill  him :  which  maketh  little 
difference  either  in  law  or  peril. 

For  the  king  s  clemency,  I  have  said  it  of  late  upon 
a  good  occasion,  and  I  still  speak  it  with  comfort :  I 
have  now  served  his  majesty's  solicitor  and  attorney 
eight  years  and  better;  yet  this  is  the  first  time  that 
ever  I  gave  in  evidence  against  a  traitor  at  this  bar  or 
any  other.  There  hath  not  wanted  matter  in  that  party 
of  the  subjects  whence  this  kind  of  offence  floweth,  to 
irritate  the  king:  he  hath  been  irritated  by  the  powder 
of  treason,  which  might  have  turned  judgment  into 
fury.  He  hath  been  irritated  by  wicked  and  monstrous 
libels ;  irritated  by  a  general  insolency  and  presump- 
tion in  the  Papists  throughout  the  land ;  and  yet  I 
see  his  majesty  keepeth  Caesar's  rule:  NilmalOjquam 
COS  esse  similes  suiy  et  me  mei.  He  leaveth  them  to  be 
like  themselves;  and  he  remaineth  like  himself,  and 
stiiveth  to  overcome  evil  with  goodness.  A  strange 
thing,  bloody  opinions,  bloody  doctrines,  bloody  ex- 
amples, and  yet  the  government  still  unstained  with 
Mood.  As  for  this  Owen  that  is  brought  in  question^ 
though  his  person  be  in  his  condition  contemptible ; 
yet  we  see  by  miserable  examples,  that  these  wretches 
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which  are  but  the  scum  of  the  earth,  have  been  able 
to  stir  earthquakes  by  murdering  princes;  and  if  it 
were  in  case  of  contafa:ion,  as  this  is  a  contagion  of 
the  heart  and  soul,  a  rascal  may  bring  in  a  plague  into 
the  city  as  well  as  a  great  man :  so  it  is  not  the  person, 
but  the  matter  that  is  to  be  considered. 

For  the  treason  itself,  which  is  the  second  point, 
my  desire  is  to  open  it  in  the  depth  thereof,  if  it  were 
possible ;  but  it  is  bottomless ;  1  said  in  the  beginning, 
that  this  treason  in  the  nature  of  it  was  old.  It  is  not 
of  the  treasons  whereof  it  may  be  said,  from  the  be- 
ginning it  was  not  so.  You  arc  indicted,  Owen,  not 
upon  any  statute  made  against  the  pope's  supremacy, 
or  other  matters,  that  have  reference  to  religion ;  but 
merely  upon  that  law  which  was  born  with  the  king- 
dom, and  was  law  even  in  superstitious  times,  when 
the  pope  was  received.  The  compassing  and  imagin- 
ing of  the  kings  death  was  treason.  The  statute  of 
25  Edw.  III.  which  was  but  declaratory,  begins  with 
this  article  as  the  capital  of  capitals  in  treason,  and  of 
all  others  the  most  odious  and  the  most  perilous:  and 
so  the  civil  law  saith,  Conjuratiofies  omnium  proditio- 
mttn  odiomshiKE  cl  peniicioshsima'.  Against  hostile 
invasions  and  the  adherences  of  subjects  to  enemies, 
kings  can  arm.  Rebellions  must  go  over  the  bodies 
of  many  good  subjects  before  they  can  hurt  the  king: 
but  conspiracies  against  the  persons  of  kings  are  like 
thunderbolts  that  strike  upon  the  sudden,  hardly  to  be 
avoided.  Major  mftus  a  singulis,  saith  he,  quam  ai 
ii>?iver.m:  There  is  no  preparation  against  them :  and 
that  preparation  which  may  be  of  guard  or  custody, 
is  apeii)etual  misery.  And  therefore  they  that  hare 
written  of  the  privileges  of  ambassadors  and  of  the 
amplitude  of  safe-conducts,  have  defined,  that  if  an 
ambassador  or  a  man  that  cometh  in  upon  the  highert 
safe-conducts,  do  practise  matter  of  sedition  in  a 
state,  yet  by  the  law  of  nations  he  ought  to  be  re- 
manded; but  if  he  conspire  against  the  life  of  a  prince 
by  violence  or  poison,  he  is  to  bcjusticed:  VuJaodiam 
est  omiii  privitegio  majus.  Nay,  even  ai  ingst  eae- 
mies,  and  in  the  most  deadly  wars,  yet       rertfaek* 
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conspiracy  and  assassination  of  princes  hath  been  ac- 
counted villainous  and  execrable. 

The  manners  of  conspiring  and  compassing  the 
king  s  death  are  many :  but  it  is  most  apparent,  that 
amongst  all  the  rest  this  surmounteth.  First,  because 
it  is  grounded  upon  pretenced  religion ;  which  is  a 
trumpet  that  infiameth  the  heart  and  powers  of  a  man 
with  daring  and  resolution  more  than  any  thing  else. 
Secondly,  it  is  the  hardest  to  be  avoided ;  for  when  a 
particular  conspiracy  is  plotted  or  attempted  against  a 
king  by  some  one  or  some  few  conspirators,  it  meets 
with  a  number  of  impediments^  Commonly  he  that 
hath  the  head  to  devise  it,  hath  not  the  heart  to  un- 
dertake it :  and  the  person  that  is  used,  sometimes 
faileth  in  courage ;  sometimes  faileth  in  opportunity ; 
sometimes  is  touched  with  remorse.  But  to  publish 
and  maintain,  that  itunay  be  lawful  for  any  man  liv- 
ing to  attempt  the  life  of  a  king,  this  doctrine  is  a  ve- 
nemous  sop ;  or,  as  a  legion  of  malign  spirits,  or  an 
universal  temptation,^  doth  enter  at  once  into  the 
Warts  of  all  that  are  any  way  prepared,  or  of  any  pre- 
disposition to  be  traitors;  so  that  whatsoever  faileth 
ia  any  one,  is  supplied  in  many.  If  one  man  faint, 
another  will  dare :  if  one  man  hath  not  the  opportu- 
nity, another  hath ;  if  one  man  relent,  another  will  be 
desperate.  And  thirdly,  particular  conspiracies  have 
their  periods  of  time,  within  which  if  they  be  not 
taken,  they  vanish ;  but  this  is  endless,  and  import- 
eth  perpetuity  of  springing  conspiracies.  And  so 
moon  concerning  the  nature  of  the  fact 

For  the  third  point,  which  is  the  doctrine ;  that 
upon  an  excommunication  of  the  pope,  with  sentence 
^  deposing,  a  king  by  any  son  of  Adam  may  be 
slaughtered;  and  tluit  it  is  justice  and  no  murder;  and 
that  their  subjects  are  absolved  of  their  allegiance, 
an4  the  kings  themselves  exposed  to  spoil  and  prey. 
I  said  before,  that  I  would  not  argue  the  subtlety  of 
the  question :  it  is  rather  to  be  spoken  to  by  way  of 
accusation  oi  the  opinion  as  impious,  than  by  way  6f 
dinpnte  of  it  as  doubtfol.  Nay,  I  say,  it  deservefh 
rather  some  holy  war  or  league  amongst  all  Christian 
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princes  of  either  religion  for  the  extirpating  and 
rasing  of  the  opinion,  and  the  authors  thereof,  from 
the  face  of  the  earth,  than  the  stile  of  pen  or  speech. 
Therefore  in  this  kind  I  will  speak  to  it  a  few  words, 
and  not  otherwise.  Nay,  i  protest,  if  I  were  a  Papist 
I  should  say  as  much:  nay,  I  should  speak  it  perhaps 
with  more  iodig;nationand  feeling.  For  this  horrible 
opinion  is  our  advantage,  and  it  is  their  reproach, 
and  will  be  their  ruin. 

This  monster  of  opinion  is  to  be  accused  of  three 
most  evident  and  most  miserable  slanders. 

First,  Of  the  slander  it  bringeth  to  the  Christian 
faith,  beinga  plain  plantation  of  irreligion  andatheism. 

Secondly,  The  subversion  which  it  introducethinto 
all  policy  and  government. 

Thirdly,  The  great  calamity  it  bringeth  upon  Pa- 
pists themselves;  of  which  the  more  moderate  sort,  as 
men  misled,  arc  to  be  pitied. 

For  the  first,  if  a  man  dotli  visit  the  foul  and  pol- 
luted opinions,  cu.stoms,  or  practices  of  heathenism, 
Mahometan  ism,  and  heresy,  he  shall  find  thev  do  not 
attain  to  this  height.  Take  the  examples  of  damna- 
ble memory  amongst  the  heathens.  The  proscriptions 
in  Rome  of  Sylia,  and  afterwards  of  the  Triumvirs, 
what  were  they?  They  were  but  of  a  finite  number  of 
persons,  and  those  not  many  that  were  exposed  unto 
any  man's  sword.  But  what  is  that  to  the  proscrib- 
ing of  a  king,  and  all  that  shall  take  his  part?  And 
what  was  the  reward  of  a  soldier  that  among;st  them 
killed  oneof  tile  proscribed.'  A  small  piece  of'money. 
But  what  is  now  the  reward  of  one  that  shall  kill  a 
king?  The  kingdom  of  lieaven.  Tlie  custom  among 
the  heathen  that  was  most  scandalised  was,  that  some- 
times the  priest  sacrificed  men:  but  yet  you  shall  not 
read  of  any  priesthood  that  sacrificed  kings. 

The  Mahometans  make  it  a  part  of  their  rcligioato 
propogate  their  sect  by  the  sword;  but  yet  still  by  ho- 
nourable wars,  never  by  villanies  and  secret  murdert. 
Nay,  I  find  that  the  Saracen  prince,  of  whom  the 
name  of  the  assassins  is  derived,  which  liad  divers  vo- 
taries at  commandment,  which  he  sent  aud  employed 
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to  the  killing  of  divers  princes  in  the  east,  by  one  of 
whom  Amurath  the  first  was  slain,and  Edward  the  first 
of  England  was  wounded,  was  put  down  and  rooted 
out  by  common  consent  of  the  Mahometan  princes. 

The  Anabaptists,  it  is  true,  come  nearest.  For  they 
profess  the  pulling  down  of  magistrates :  and  they  can 
chaunt  the  psalm.  To  bind  their  kings  in  chainSy  and 
their  nobles  in  fetters  of  iron.  This  is  the  glory  of  the 
saints,  much  like  the  temporal  authority  that  the  Pope 
challengeth  over  princes.  But  this  is  the  difference, 
that  that  is  a  furious  and  fanatical  fury,  and  this  is  a 
sad  and  solemn  mischief:  he  imagineth  mischief  as  a 
law;  a  law-like  mischief. 

As  for  the  defence  which  they  do  make,  it  doth  ag- 
gravate the  sin,  and  turneth  it  from  a  cruelty  towards 
man  to  a  blasphemy  towards  God.  For  to  say  that  all 
this  is  in  ordine  ad  spiritualCj  and  to  a  good  end,  and 
for  the  salvation  of  souls,  it  is  directly  to  make  God 
author  of  evil,  and  to  draw  him  in  the  likeness  of  the 

frince  of  darkness ;  and  to  say  with  those  that  Saint 
^anl  speaketh  of,  Let  us  do  evil  that  good  may  come 
thereof;  of  whom  the  apostle  saith  definitively,  that 
their  damnation  is  just. 

For  the  destroying  of  government  universally,  it  is 
most  evident,  that  it  is  not  the  case  of  protestant 

Erinces  only,  but  of  catholic  princes  likewise ;  as  the 
ing  hath  excellently  set  forth.  Nay,  it  is  not  the 
case  of  princes  only,  but  of  all  subjects  and  private 
persons.  For  touching  princes,  let  history  be  perused, 
what  hath  been  the  causes  of  excommunication  ;  and 
namelv,  this  tumour  of  it,  the  deposing  of  kings; 
it  hath  not  been  for  heresy  and  schism  alone,  but 
for  collation  and  investitures  of  bishopricks  and  be- 
nefices, intruding  upon  ecclesiastical  possessions,  vio- 
lating of  any  ecclesiastical  person  or  liberty.  Nay^ 
generally  they  maintain  it,  that  it  may  be  for  any  sin : 
so  that  the  difference  wherein  their  doctors  vary,  that 
some  hold  that  the  Pope  hath  his  temporal  power  im- 
mediately, and  others  but  in  ordine  ad  spiintunle,  is 
but  a  delusion  and  an  abuse.  For  all  cometh  to  one. 
What  is  there  that  may  not  be  made  spiritual  by  con- 
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sequence  :  especially  when  he  that  giveth  the  seateiice 
may  make  the  case?  and  accordingly  hath  the  mise- 
rable experience  followed.  For  this  murdering  of 
kings  hath  been  put  in  practice,  as  well  against  papist 
kings  as  protestant:  save  that  it  hath  pleased  God  so 
to  guide  it  ty  his  admirable  providence,  as  the  at- 
tempts upon  papist  princes  have  been  executed,  and 
the  attempts  upon  protestant  princeshave  failed,  except 
that  of  the  prince  of  Orange  :  and  not  that  neither, 
untd  such  time  as  he  had  joined  too  fast  with  the 
duke  of  Anjou  and  the  papists.  As  for  subjects,  I 
see  not,  nor  ever  could  discern,  but  that  by  infallible 
consequence  it  is  the  case  of  all  subjects  and  people, 
as  well  as  of  kings  ;  for  it  is  all  one  reason,  that  a  bi- 
shop, upon  an  excommunication  of  a  private  man,  may 
give  his  lands  and  goods  in  spoil,  or  cause  him  to  be 
slaughtered,as  for  the  Pope  to  do  it  towards  a  king ;  and 
for  a  bishop  to  absolve  the  son  from  duty  to  the  father, 
as  for  the  pope  to  absolve  the  subject  from  his  allegi- 
ance to  his  king.  And  this  is  not  my  inference,  but 
the  very  affirmative  of  pope  Urban  the  second,  who  in 
a  brief  to  Godfrey,  bishop  of  Lucca,  hath  these  very 
words,  which  cardinal  Baronius  reciteth  in  his  Annals, 
SI.  Non  illos  homicidas  arbitrftnnir,  tjiii  adversits  circm- 
municatas  zdo  calUolicic  mtitris  ardentes  eoriim  ^uoa- 
libet  tnicidare  contigerit,  speaking  generally  oi  all 
excommunications. 
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For  Scandal  and  traducing  of  the  king's  justice  in  the  pro- 
ceedings against  Wbstok  in  the  Star-Chamber,  10  November, 
1615. 


The  offence  wherewith  I  shall  charge  the  three  of- 
fenders at  the  bar,  is  a  misdemeanor  of  a  high  nature, 
tending  to  the  defacing  and  scandal  of  justice  in  a 
gres^t  cause  capital.     Tne  particular  charge  is  this  : 

The  king  amongst  many  his  princely  virtues  is 
Imown  to  excel  in  that  proper  virtue  of  the  imperial 
throne,  which  is  justice.  It  is  a  royal  virtue,  which 
doth  employ  the  other  three  cardinal  virtues  in  her 
service:  wisdom  to  discover,  and  discern  nocent  or 
innocent;  fortitude  to  prosecute  and  execute;  tempe- 
rance, so  to  carry  justice  as  it  be  not  passionate  in  the 
pursuit,  nor  confused  in  involving  persons  upon  light 
suspicion,  nor  precipitate  in  time.  For  this  his  Ma- 
jesty's virtue  of  justice  God  hath  of  late  raised  an  oc- 
casion, and  erected  as  it  were  a  stage  or  theatre,  much 
to  his  honour,  for  him  to  shew  it,  and  act  it  in  the 
pursuit  of  the  untimely  death  of  Sir  Thomas  Over- 
bury,  and  therein  cleansing  the  land  from  blood.  For, 
my  lords,  if  blood  spilt  pure  doth  cry  to  heaven  in 
God's  ears,  much  more  blood  defiled  with  poison. 

This  great  work  of  his  Majesty's  justice,  the  m<    j 
excellent  it  is,  your  lordships  will  soon  concl     e 
greater  is  the  offence  of  any  that  have  sought  to  \         t 
it  or  traduce  it.   And  therefore,  before  I  il 

the  charsre  of  these  offenders,  I  will  set  bi     re  y 
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lordships  tlie  weiglit  of  tliat  wliicli  tlicy  have  sought  to 
tinpeacli ;  speakiiij^  somewhat  of  the  general  crime  of 
impoisonmeiit,  and  then  of  the  particular  circum- 
stances of  this  fact  upon  Oveibury;  and  thirdly  and 
chiefly,  of  the  king's  ^vcat  and  worthy  care  and  car- 
riag;e  in  this  business. 

The  oftcnce  of  impoisonment  is  most  truly  figured 
in  that  device  or  description,  which  was  made  of  the 
nature  of  one  of  the  Roman  tyrants,  that  he  was  la- 
tum sanguine  maccyalum,  mire  mingled  or  cemented 
with  blood :  for  as  it  is  one  of  the  highest  ofieoces  in 
guiltiness,  so  it  is  the  basest  of  all  others  in  the  mind 
of  the  offenders.  Treasons  imignum  a  liquid  s-pectant: 
they  aim  at  great  things;  but  this  is  vile  and  base. 
I  tell  your  lordships  what  I  have  noted,  that  in  all 
God's  book,  both  of  the  Old  and  New  Testament,  I 
find  examples  of  all  other  oti'ences  and  ofi'enders  in  the 
world,  but  not  any  one  of  an  impoisonment  or  an  im- 
poisoner.  I  find  mention  of  fear  of  casual  impoison- 
ment ;  when  the  wild  vine  was  shred  into  the  pot,  they 
came  complaining  in  a  fearful  manner;  Master,  vwrs 
in  olla.  And  I  find  mention  of  poisons  of  beasts  and 
serpents;  the  poison  of  asps  is  under  their  lips.  Bui 
1  find  no  example  in  the  book  of  God  of  impoison- 
ment. I  have  sometime  thought  of  the  words  in  the 
psalm,  /(■/  tlidr  tali/c  lie  made  a  snare.  Which  cer- 
tainly is  most  true  of  impoisonment ;  for  the  table,  the 
daily  bread,  for  which  we  pray,  is  turned  to  a  deadly 
snare:  but  I  think  rather  that  that  was  meant  of  the 
treachery  of  friends  that  weiepurticipant  of  the  same 
table. 

But  let  us  go  on.  It  is  an  ofl'ence,  my  lords,  thai 
hath  the  two  spurs  of  offending;  spcs  perjiciendi, 
and  spcs  ce/aitdi :  it  is  easily  committed,  and  easily 
concealed. 

It  is  an  offence  that  is  liim/uaiii  sagitta  node  volau; 
it  is  the  arrow  that  flies  by  night.  It  discerns  not 
whom  it  hits:  for  many  times  the  poison  ;  laid  fbr 
one,  and  the  other  takes  it ;  as  in  Sanders's  cts/t, 
where  the  poisoned  apple  was  laid  for  t  »  motber, 
and  was  taken  up  by  the  child,  and  killed     ke  chiW:j 
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•nd  so  in  that  notorious  case,  whereupon  the  statate 
of  22  Hen.  VIII.  cap.  9.  was  made,  whero  the  intent 
being  to  poison  but  one  or  two,  poison  was  put  into  a 
little  vessel  of  barm  that  stood  in  the  kitchen  of  the 
bishop  of  Bx>chester's  house ;  of  which  barm  pottage 
or  gruel  was  made,  wherewith  seventeen  of  the  bi- 
shop's family  were  poisoned :  nay,  divers  of  the  poor 
Aat  came  to  the  bishop's  gate,  and  had  the  broken 

Sttage  in  alms,  were  likewise  poisoned.  And  there- 
*e  if  any  man  will  comfort  himself,  or  think  with 
himself,  Here  is  great  talk  of  impoisonment,  I  hope  I 
am  safe;  for  I  have  no  enemies;  nor  I  have  nothing 
ibat  any  body  should  long  for :  Why,  that  is  all  one; 
for  he  may  sit  at  table  bv  one  for  wnom  poison  is  pre^ 
pared,  and  have  a  drench  of  his  cup,  or  of  his  pattage. 

And  so,  as  the  poet  saith,  conadit  infelis  alieno 
pMdaere;  ke  may  die  anotber  man's  deatb.  And  thare- 
fibse  it  was  most  gravely,  and  judiciously,  and  pro- 
periy  provided  by  tbat  stetute,  that  impoisonment 
liK>uld  be  high  treason ;  beeanae  whatsoever  offence 
tondeth  to  the  utter  subvcnnon  and  dissolution  of  hu- 
man society,  is  in  the  nature  of  high  treason. 

Laady,  it  is  an  offence  that  I  may  truly  say  of  it, 
mtm  est  nostri  generis,  nee  sanguims.  It  is,  thanks 
be  to  God,  rare  in  the  isle  of  Bntaia:  it  is  neither  of 
cmr  country^  nor  of  our  Church ;  you  aaay  find  it  in 
Rome  or  Italy.  There  is  a  region,  <or  perhaps  a  reli- 
fpion  for  it:  and  if  it  should  come  amongst  us,  cer- 
taisly  it  were  better  living  ui  a  wilderness  than  in  a 
caart. 

For  the  particular  fact  upon  Overbury.  First,  far 
|be  person  of  Sir  Thomas  Overbury :  I  knew  the  geur 
tfcman.  It  is  true,  his  mind  was  ^^Bat,  but  it  moved 
not  in  any  good  order,  yet  certaiiwjr  it  did  commonly 
%r  at  good  things,  aj:id  tbe  ^preatest  fault  that  I  ever 
beard  of  him  was,  4bait  be  nade  his  friend  his  idol. 
But  I  leave  him  as  Sir  ThomiELS  Overbury. 

But  take  him  as  he  was  the  king's  prisoner  in  ^die 
Vcmtr;  and  then  aee  bow  the  case  stands,  in  tiiat 
{ilaeethe  state  is  as  it  weve  respondent  to  make  good 
Ae  body  of  a  prisoner.    And  4^  asqr  ^ing  happen  to 
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him  tliere,  it  may,  though  not  in  this  case,  yet  in  some 
others,  make  an  aspersion  and  reflection  upon  the 
state  itself.  For  the  person  is  utterly  out  ot"  his  own 
defence;  his  own  care  and  providence  can  serve  him 
nothing;.  He  is  in  custody  and  preservation  of  law; 
and  wc  have  a  maxim  in  our  law.  as  my  lords  the 
judges  know,  that  when  a  state  is  in  preservation  of 
law,  nothing  can  destroy  it,  or  hurt  it.  And  God 
forbid  but  the  like  should  be  for  the  persons  of  those 
that  arc  in  custody  of  law;  and  therefore  this  was  a 
circumstance  of  great  aggravation. 

Lastly,  To  have  a  man  chased  to  death  in  such 
manner,  as  it  appears  now  by  matter  of  record;  for 
other  privacy  of  the  cause  I  know  not,  by  poison  after 
poisoii,  first  roseaker,  then  arsenic,  then  mercury 
sublimate,  then  sublimate  again ;  it  is  a  thing  would 
a.stonish  man's  nature  to  hear  it.  Tlie  poets  feign, 
tliat  the  Furies  had  whips,  that  they  were  corded 
with  poisonous  snakes;  and  a  man  would  think  that 
this  were  the  very  case,  to  have  a  man  tied  to  a  post, 
and  to  scourge  him  to  death  with  snakes :  for  so 
may  truly  be  termed  diversity  of  poisons. 

Now  1  will  come  to  that  which  is  tlie  principal; 
that  is,  his  majesty's  princely,  yea.  and  as  I  may  truly 
term  it,  sacred  proceeding  in  this  cause.  Wherein 
I  will  first  speak  of  the  temper  of  his  justice,  and 
then  of  the  strength  thereof. 

First,  it  pleased  my  lord  chief  justice  to  let  me 
know,  that  which  1  heard  with  great  comfort,  which 
was  tiie  charge  that  his  majesty  gave  to  himself  first, 
and  afterwards  to  the  commissioners  in  this  case, 
worthy  certainly  to  be  written  in  letters  of  gold, 
wherein  his  majesty  did  forerank  and  make  it  his 
prime  direction,  that  it  should  be  carried,  without 
touch  to  any  that  was  innocent;  nay  more,  not  only 
without  impeachment,  but  without  aspersion  :  which 
was  a  most  noble  and  princely  caution  from  bis  ma- 
jesty; fur  men's  reputations  are  tender  thin'fs,  and 
ought  to  be.  like  Christ's  coat,  without  seam.  And  it 
was  the  more  to  be  respected  in  this  case,  )ecanse  il 
met  with  two  great  persons ;  a  nobleman  that  lu 
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majesty  had  favoured  and  advanced,  and  his  lady, 
being  of  a  great  and  honourable  house:  though  I 
think  it  be  true  that  the  writers  say,  That  there  is 
no  pomegranate  so  fair  or  so  sound,  but  may  have  a 
perished  kernel.  Nay,  I  see  plainly,  that  in  those 
excellent  papers  of  his  majesty's  own  hand-writing, 
being  as  so  ma^y  beams  of  justice  issuing  from  that 
virtue  which  doth  shine  in  him;  I  say,  I  see  it  was  so 
evenly  carried  without  prejudice,  whether  it  were  a 
true  accusation  of  the  one  part,  or  a  practice  of  a  false 
accusation  on  the  other,  as  shewed  plainly  that  his 
majesty's  judgment  was  tanquam  tabula  rasa^  as  a 
clean  pair  of  tables,  and  his  ear  tanquam  janua 
apertay  as  a  gate  not  side  open,  but  wide  open  to 
truth,  as  it  should  be  by  little  and  little  discovered. 
Nay,  I  see  plainly,  that  at  the  first,  till  farther  light 
did  break  forth,  his  majesty  was  little  moved  with 
the  first  tale,  which  he  vouchsafeth  not  so  much  as 
the  najne  of  a  tale;  butx^alleth  it  a  rumour,  which  is 
an  heedless  tale. 

As  for  the  strength  or  resolution  of  his  majesty's 
justice,  I  must  tell  your  lordships  plainly;  I  do  not 
marvel  to  see  kings  thunder  out  justice  in  cases  of 
treason,  when  thefy  are  touched  themselves ;  and  that 
they  are  vindices  dolor  is  proprii:  but  that  a  king 
should,  pro  amore  Justitia  only,  contrary  to  the  tide 
of  his  own  affection,  for  the  preservation  of  his  peo- 
ple, take  such  care  of  a  cause  of  justice,  that  is  rare 
and  worthy  to  be  celebrated  far  and  near.  For,  I 
think,  I  may  truly  affirm,  that  there  was  never  in 
this  kingdom,  nor  in  any  other  kingdom,  the  blood 
of  a  private  gentleman  vindicated  cum  tanto  motu 
regfUj  or  to  say  better,  cum  tanto  plausu  regni.  If 
it  had  concerned  the  king  or  prince,  there  could  not 
have  been  greater  nor  better  commissioners  to  exa- 
mine it.  T%e  term  hath  been  almost  turned  into  a 
justitiumy  or  vacancy ;  the  people  themselves  being 
more  willing  to  be  lookers  on  in  this  business,  than  to 
follow  their  own.  There  hath  been  no  care  of  disco- 
very omitted,  no  moment  of  time  lost.  And  therefore 
I  will  condvude  this  part  with  the  saying  of  Solomon, 
Chria  Dei  cdare  rem,  et  gloria  Regis  scrutari  rem. 

2g2 
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And  his  majesty's  honour  is  much  the  greater  for 
that  he  hath  shewed  to  the  world  in  this  business  as 
it  hath  relation  to  my  lord  of  Somerset,  whose  case 
in  no  sort  I  do  prejudge,  beini^  ignorant  of  the  secrets 
of  the  cause,  but  taking  him  as  the  law  takes  him 
hitherto,  lor  a  subject,  I  say,  the  king  hath  to  his 
great  honour  shewed,  that  were  any  man,  in  such  a 
case  of  blood,  as  the  si^rnet  upon  his  right  hand,  as 
the  Scripture  says,  yet  would  he  put  him  off. 

Now  will  I  come  to  the  particular  charge  of  these 
gentlemen,  whose  qualities  and  persons  1  respect  and 
love;  for  they  are  all  my  particular  friends:  but  now 
I  can  only  do  this  duty  of  a  friend  to  them,  to  make 
them  know  their  fault  to  the  full. 

And  therefore,  first,  I  will  by  way  of  narrative  de- 
clare to  your  lordships  the  fact,  with  the  occasion  of 
it;  then  you  shall  have  their  confessions  read,  upon 
which  your  are  to  proceed,  together  with  some  collar 
teral  testimonies  by  way  of  aggravation  :  and  lastly. 
1  will  note  and  observe  to  your  lordships  the  material 
points  which  I  do  insist  upon  for  their  chargB,  and  so 
leave  them  to  their  answer.  And  this  I  will  do  very 
briefly,  for  the  case  is  not  perplexed. 

That  wretched  man,  Weston,  who  wa.s  the  actor  or 
mechanical  party  in  this  impoisonment,  at  the  first  day 
being  indicted  by  a  very  substantial  jury  of  selected 
citizens,  to  the  number  of  nineteen,  who  found  billa 
vera,  yet  nevertheless  at  the  first  stood  mute ;  but  after 
some  days  intermission,  it  pleased  God  to  cast  out  Ac 
dumb  devil,  and  that  he  did  put  himself  upon  his  trisl; 
and  was  by  a  jury  also  of  great  value,  upon  his  confes- 
sion, and  other  testimonies,  found  guilty :  so  as  thirty- 
one  sufficient  jurors  have  passed  upon  him.  Whereupon 
judgment  and  execution  was  awarded  against  him. 
After  this,  being  in  preparation  for  another  world,  he 
sent  for  Sir  Thomas  Overbury's  father,  and  falli^ 
down  upon  his  knees,  with  {^reat  remorse  and  com- 
punction, asked  him  forgiveness.  Af  ds,  aesin, 
of  his  own  motion,  desired  to  have  his  lit  praywof 
forgiveness  recommended  to  his  ,  o  wasab- 
sent.  And  at  both  times,  out  ol  t  ■  idance  df 
his  heart,  confessed  that  he  was  to  die       tly,  and  th* 
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he  was  worthy  of  death.  And  after  again  at  his  exe- 
cution, which  is  a  kind  of  sealing- time  of  confessions, 
even  at  the  point  of  death,  although  there  were  temp- 
ters about  him,  as  you  shall  hear  by  and  by,  yet  he 
did  again  confirm  publicly,  that  his  examinations 
were  true,  and  that  be  had  been  justly  and  honourably 
dealt  with.  Here  is  the  narrative,  which  induceth 
the  charge.     The  charge  itself  is  this. 

Mr.  L.  whose  offence  stands  alone  single,  the  offence 
of  the  other  two  being  in  consort ;  and  yet  all  three 
meeting  in  their  end  and  centre,  which  was  to  inter- 
rupt or  deface  this  excellent  piece  of  justice;  Mr.  L. 
I  say,  mean  while  between  Weston's  standing  mute 
and  his  trial,  takes  upon  him  to  make  a  most  false, 
odious,  and  libellous  relation,  containing  as  many  un- 
truths as  lines,  and  sets  it  down  in  writing  with  his 
own  hand,  and  delivers  it  to  Mr.  Henry  Gibb,  of  the 
bed-chamber,  to  be'  put  into  the  king's  hand;  in. 
which  writing  he  doth  falsify  and  pervert  all  that  was 
done  the  first  day  at  the  arraignment  of  Weston ; 
taming  the  pike  and  point  of  his  imputations  princi- 
pally upon  my  lord  chief  justice  of  England,  whose 
name,  t^us  occuring,  I  cannot  pass  by,  and  yet  I  can- 
not skill  to  flatter.  But  this  I  will  say  of  him,  and  I 
would  say  as  much  to  ages,  if  I  should  write  a  story ; 
that  never  man's  person  and  his  place  were  better 
met  in  a  business,  than  my  lord  Coke  and  my  lord 
chief  justice,  in  the  cause  of  Overbury. 

Now,  my  lords,  in  Ais  offence  of  M.  L.  for  the  par- 
ticulars of  these  slanderous  articles,  I  will  observe  tnem 
unto  you  when  the  writings  and  examinations  are 
lead;  for  I  do  not  love  to  set  the  gloss  before  the 
text.  But,  in  general  I  note  to  your  lordships,  first, 
the  person  ofm.lul  know  he  is  a  Scotch  gentleman, 
and  thereby  more  ignorant  of  our  laws  and  forms  : 
Imt  I  cannot  tell  whether  this  doth  extenuate  his  fault 
in  respect  of  ignorance,  or  aggravate  it  much,  in  re- 
spect of  presumption ;  that  he  would  meddle  in  that 
tnat  he  understood  not :  but  I  doubt  it  came  not  out 
of  his  quiver :  some  other  man's  cunning  wrought 
npon  this  man's  boldness.  Secondly,  I  may  note  unto 
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you  the  greatness  of  the  cause,  wherein  he  being  a  pri- 
vate mean  gentleman  did  presume  to  deal.  M.  L.  could 
not  but  know  to  what  great  and  grave  commissioners 
the  king  had  committed  this  cause ;  and  that  his  Ma- 
jesty in  his  wisdom  would  expect  return  of  all  things 
from  them  to  whose  trust  he  had  committed  this  busi- 
ness. For  it  is  the  part  of  commissioners,  as  well  to 
report  the  business,  as  to  manage  the  business;  and 
then  his  majesty  niigbt  have  been  sure  to  have  had 
all  things  well  weighed,  and  truly  informed;  and 
therefore  it  should  have  been  far  from  M.  L.  to  have 
presumed  to  have  put  forth  his  hand  to  so  high  and 
tender  abusiness,  whichwasnot  tobe  touched  but  by 
employed  hands.  Thirdly,  I  note  to  your  lordships, 
that  this  infusion  of  a  slander  into  a  king's  ear,  is  of 
all  forms  of  libels  and  slanders  the  wor^-t.  It  is  true, 
that  kings  may  keep  secret  their  informations,  and 
then  no  man  ought  to  enquire  after  them,  while  they 
are  shrined  in  their  breast.  But  where  a  king  is 
pleased  that  a  man  shall  answer  for  his  false  in- 
formation; there,  I  say,  the  false  information  to  a 
king  exceeds  in  offence  the  false  information  of  any 
other  kind;  being  a  kind,  since  wo  are  in  matter  of 
poirion,  of  impoisonment  of  a  king's  ear.  And  thus 
much  for  tlic  oll'ence  of  M.  L. 

For  tlie  offence  of  S.  W.  and  H.  I.  which  I  said 
was  in  consort,  it  was  shortly  this.  At  the  time  and 
place  of  llie  execution  of  Weston,  to  supplant  his 
Christian  resolution,  and  to  scandalize  the  justice 
already  past,  and  perhaps  to  cut  off  tlio  thread  of  that 
which  is  to  come,  these  gentlemen,  with  others,  came 
mounted  on  horseback,  and  in  a  ruffling  and  facing 
manner  put  themselves  forward  to  re-examine  Westoo 
upon  questions;  and  what  questions?  Directly  cross 
to  that  that  had  been  tried  and  judged.  For  whil 
was  the  point  tried?  That  Weston  had  poisoDed 
Overbury.  What  was  S.  W.'s  question?  Whether 
Westondid  poison  Overbury  or  no?  A  contradictoiy 
directly:  Weston  answered  only,  that  he  did  him 
wrong;  and  turning  to  the  sheriff,  said,  You  pro- 
mised me  1  should  not  bo  troubled  at  this  time.  Never-  j 
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theless,  he  pressed  him  toanswer;  saying  he  desired 
to  know  it,  that  he  might  pray  with  him.  I  koow 
not  that  S.  W.  is  an  ecclesiastic,  that  he  should  cut 
any  man  from  the  communion  of  prayer.  And  yet 
for  all  this  vexing  of  the  spirit  of  a  poor  man,  now  in 
the  gates  of  death ;  Weston  nevertheless  stood  con- 
stant, and  said,  I  die  not  unworthily;  my  lord  chief 
justice  hath  my  mind  under  my  hand,  and  he  is  an 
nonourableand  just  judge.  This  is  S.  W.hisoffence. 
For  H.  I.  he  was  not  so  much  a  questionist;  but 
wrought  upon  the  others'  questions,  and,  like  a  kind 
of  confessor,  wished  him  to  discharge  his  conscience, 
and  to  satisfy  the  world.  What  world?  I  marvel !  it 
was  sure  the  world  at  Tyburn.  For  the  world  at 
Guildhall,  and  the'  world  at  London,  was  satisfied 
before;  teste  the  belld  that  rung.  But  men  have  got 
a  fashion  now-a-days,  that  two  or  three  busy-bodies 
will'  take  upon  them  die  naine  of  the  world,  and 
broach  their  own  conceit^  a!s'  if  it  were  a  general 
opinion.  Well,  what  more?  When  they  could  not 
work  upon  Weston,  then  H.  I.  in  an  indignation  turned 
about  his  horse,  when  the  other  was  turning  over  the 
ladder,  and  said,  he  was  sorry  for  such  a  conclusion; 
that  was,  to  have  the  state  honoured  or  justified ;  but 
others  took  and  reported  his  words  in  another  degree : 
but  that  I  leave,  seeing  it  is  not  confessed. 

H.I.  his  offence  had  another  appendix, before  this 
in  time;  which  was,  that  at  the  day  of  the  verdict 
g;iven  up  by  the  jury,  he  also  would  needs  give  his 
verdict,  saying  openly,  that  if  he  were  of  the  jury,  he 
would  doubt  what  to  do.  Marry,  he  saith,  he  cannot 
tell  well  whether  he  spake  this  before  the  jury  had 
given  up  the  verdict,  or  after  :  wherein  there  is  little 
gained.  For  whether  H.  I.  were  apre-juror  ora  post- 
juror,  the  one  was  to  prejudge  the  jury,  the  other  as  to 
.    taint  them. 

■^Qf  the  offence  of  these  two  gentlemen  in  general, 
^HB|lordship  must  give  me  leave  to  say,  that  it  is  an 
^^^Httgreater  and  more  dangerous  than  is  conceived. 
^^^^■Ve"  that  as  we  have  no  Spanish  inquisitions, 
^^B^^^        ;oriier;  so  we  have  no  gagging  of  men's 
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mouths  at  their  death :  but  that  they  may  speak,  freely 
at  the  last  hour;  but  then  it  must  come  from  the  free 
motion  of  the  party,  not  by  temptation  of  questions. 
The  questions  that  are  to  be  asked  ought  to  tend  to 
farther  revealing  of  their  own  or  others'  guiltiness ;  but 
to  use  a  question  in  the  nature  of  a  false  interrogatoiy, 
to  falsify  that  which  is  res  Judicata,  is  intolerable.  For 
that  were  to  erect  a  court  or  commission  of  review  at 
Tyburn,  against  the  King's  Bench  at  Westminster. 
And  besides,  it  is  a  thing  vain  and  idle:  for  if  they 
answer  according  to  the  judgment  past,  it  adds  no 
credit;  or  if  it  be  contrary,  it  derogateth  nothing; 
but  yet  it  subjecteththe  majesty  of  justice  to  popular 
and  vulgar  talk  and  opinion. 

My  lords,  these  are  great  and  dangerous  offences; 
for  if  we  do  not  maintain  justice,  justice  will  not 
maintain  us. 

But  now  your  lordships  shall  hear  the  examtnatioiu 
themselves,  upon  which  1  shall  have  occasion  to  note 
some  particular  things,  etc. 
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FRANCES  COUNTESS  OF  SOMERSET, 

Intended  to  have  been  spoken  by  kim  at  her  airaignment,  on 
fWday,  May  24, 1616,  in  case  she  had  pleaded  not  guilty.* 


It  mm  please  yowr  grace  j  my  lard  High  Steward 
of  England, '\  and  you  my  lords  the  peers : 

You  ImTe  heard  the  indictment  against  this  lady  well 
opened ;  and  likewise  the  point  in  law,  that  might 
mske  some  doubt,  declared  and  solved ;  wherein  cer- 
tainly the  policy  of  the  law  of  England  is  much  to  be 
este^ned,  which  requireth  and  respecteth  form  in  the 
indictment,  and  substance  in  the  proof. 

This  scruple  it  may  be  hath  moved  this  lady  to  plead ' 
not  guilty,  tnough  for  the  proof  I  shall  not  need  much 
more  than  her  own  confession,  which  she  hath  former- 
ly made,  free  and  voluntary,  and  therein  given  glory 
to  (ak>d  and  Justice.  And  certainly  confession,  as  it  is 
the  strongest  foundation  of  justice,  so  it  is  a  kind  of 
oomer-stone,  whereupon  justice  and  mercy  may  meet. 

The  proofe,  which  I  shall  read  in  the  end  for  the 
ground  of  your  verdict  and  sentence,  will  be  very 
iuunrt ;  and,  as  much  as  may,  serve  to  satisfy  vour  ho- 
nours uid  consciences  for  the  conviction  of  this  lady, 
without  wasting  of  timd  in  a  case  clear  and  confessed  \ 
or  ripping  up  guiltiness  against  one,  that  hath  pros- 
trated herself  by  confession ;  or  preventing  or  de- 

*  She  pleaded  guilty,  on  which  occasion  the  Attorney  General 
Wfckit  a  charae  somewimt  dtferent  from  this, 
t  ThomasSgerton,  Viscount  EUesmere,  Lord  High  Chancellor. 
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flowering  too  mucli  of  the  evidence.  And  therefore 
the  occasion  itself  doth  admonish  me  to  spend  this  day 
ratlier  in  declaration  than  in  evidence,  giving  God 
and  the  king  the  honour,  and  your  lordships  and  the 
hearers  the  contentment,  to  set  before  you  the  pro- 
ceeding of  this  excellent  work  of  the  king's  justice, 
from  the  beginning  to  the  end  ;  and  so  to  conclude 
with  the  reading  the  confessions  and  proofs. 

My  lords,  this  is  now  the  second  time*  within  the 
space  of  thirteen  years'  reign  of  our  happy  sovereign, 
that  this  high  tribunal-seat  of  justice,  ordained  for  the 
trial  by  peers,  hath  been  opened  and  erected;  and  that, 
with  a  rare  event,  supplied  and  exercised  by  one  and 
the  same  person,  which  is  a  great  honour  to  you, 
my  lord  Steward. 

In  all  this  mean  time  the  king  hath  reigned  in  his 
white  robe,  not  sprinkled  with  any  drop  of  blood  of 
any  of  his  nobles  of  this  kingdom.  Nay,  such  have 
been  the  depths  of  his  mercy,  as  even  these  noble- 
men's bloods,  against  whom  the  proceeding  was  at 
Winchester,  Cobhain  and  Grey,  were  attainted  and 
corrupted,  but  not  spilt  or  taken  away;  but  that  they 
remained  ratlicr  spectacles  of  justice  in  their  conti- 
nual imprisonment,  than  momunents  of  justice  in  the 
memory  of  their  suffering. 

It  is  true,  that  the  objects  of  his  justice  then  and 
now  were  very  differing.  For  then,  it  was  the  revenge 
of  an  offence  against  his  own  person  and  crown,  and 
upon  persons  that  were  malcontents,  and  contraries 
to  the  state  and  government.  But  now,  is  is  the  re- 
venge of  the  blood  and  death  of  a  particular  subject, 
and  the  cry  of  a  prisoner.  It  is  upon  persons  thai 
were  highly  in  his  favour  ;  whereby  his  majesty,  to  his 
great  hononr,  hath  shewed  to  the  world,  as  if  it  were 
written  in  a  sun-beam,  that  he  is  truly  the  lieutenant 
of  him,  with  whom  there  is  no  respect  of  persons; 
that  liis  affections  royal  are  above  his  aft'ections  pri- 
vate ;  that  his  favours  and  nearness  about  him  are  not 


*  Tlie  first  time  was  on  tlie  Irials  ol    die  lords  Cobha' 
Grey,  in  November,  160^. 
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like  popish  sanctuaries  to  privilege  malefactors :  and 
that  his  being  the  best  master  of  the  world  doth  not 
let  him  from  being  the  best  king  of  the  world.  His 
people,  on  the  other  side,  may  say  to  themselves,  I  will 
lie  dowfi  in  peace ;  for  God  and  the  king  and  the  law 
protect  me  against  great  and  small.  It  may  be  a  dis- 
cipline also  to  great  men,  especially  such  as  are  swoln 
in  fortunes  from  small  beginnings,  that  the  king  is  as 
well  able  to  level  mountains,  as  to  fill  valleys,  if  such 
be  their  desert. 

But  to  come  to  the  present  case ;  the  great  frame  of 
justice,  my  lords,  in  this  present  action,  hath  a  vault, 
and  it  ham  a  stage  :  a  vault,  wherein  these  works  of 
dai^ness  were  contrived ;  and  a  stage  with  steps,  by 
which  they  were  brought  to  light.  And  therefore  I 
will  bring  this  work  of  justice  to  the  period  of  this 
day  ;  and  then  go  on  widi  this  day's  work. 

Sir  Thomas  Overbury  was  murdered  by  poison  in 
the  15th  of  September,  1613,  11  Reg,  This  foul  and 
cruel  murder  did,  for  a  time,  cry  secretly  in  the  ears  of 
God  ;  but  God  gave  no  answer  to  it,  otherwise  than 
by  that  voice,  which  sometimes  he  used,  which  is  vav 
populiy  the  speech  of  the  people.  For  there  went  then 
a  murmur,  that  Overbury  was  poisoned  :  and  yet  this 
same  submiss  and  sofl  voice  of  God,  the  speech  of  the 
vulgar  people,  was  not  without  a  counter-tenor,  or 
counter-blast  of  the  devil,  who  is  the  common  author 
both  of  murder  and  slander :  for  it  was  given  out,  that 
Overbury  was  dead  of  a  foul  disease,  and  his  body, 
which  they  had  made  a  corpus  Judaicum  with  their 
poisons,  so  as  it  had  no  whole  part,  must  be  said  to 
be  leprosied  with  vice,  as  so  his  name  poisoned  as 
well  as  his  body.  For  as  to  dissoluteness,  I  never 
heard  the  gentleman  noted  with  it :  his  faults  were  in- 
solency  and  turbulency,  and  the  like  of  that  kind  : 
the  other  part  of  the  soul,  not  the  voluptuous. 

Mean  time,  there  was  some  industry  used,  of  which 
I  will  not  now  speak,  to  lull  asleep  those  that  were  the 
revengers  of  blood  ;  the  father  and  the  brother  of  die 
murderer.  And  in  these  terms  things  stood  by  the 
space  almost  of  two  years,  during  which  time  God  so 
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blinded  the  two  great  procurers,  and  dazzled  them 
with  their  own  crreatness,  and  did  bind  and  nail  fast 
the  actors  and  instruments  with  security  upon  their 
protection,  as  neither  the  one  looked  about  them,  nor 
the  other  stirred  or  fled,  nor  were  conveyed  away; 
but  remaineth  here  still,  as  under  a  privy  arrest  of 
God's  judgment ;  insomuch  as  Franklin,  that  should 
have  been  sent  over  to  the  Palsgrave  with  good  store 
of  money,  was,  by  God's  providence  and  the  accidei^ 
of  a  marriage  of  his,  diverted  and  stayed. 

But  about  the  beginning  of  the  progress  last  sum- 
mer, God's  judgments  began  to  come  out  of  tbeir 
depths  :  and  as  therevealing  of  murders  is  commoaly 
such,  as  a  man  may  say,  a  Domino  hoc  factum  est ;  it 
is  God's  work,  and  it  is  marvellous  in  our  eyes  ;  so  in 
this  particular  it  is  most  admirable  ;  for  it  came  torth 
by  a  compliment  and  matter  of  courtesy. 

My  lord  of  Shrewsbury,*  that  is  now  with  God, 
recommended  to  a  counsellor  of  state,  of  especial  trust 
by  his  place,  the  late  lieutenant  Helwisse,"!"  only  for 
acquaintance  as  an  honest  worthy  gentleman ;  and  de- 
sired him  to  know  him,  and  to  be  acquainted  witb 
liim.  That  counsellor  answered  him  civilly,  thatmy 
lord  did  him  a  favour  ;  and  that  he  should  embrace  it 
willingly :  but  he  must  let  his  lordship  know,  that  there 
did  lie  a  heavy  imputation  upon  that  frenllemaa,  Hel- 
wisse ;  for  that  Sir  Thomas  Overbury,  his  prisoner, 

•  Gilbert  earl  of  Shrewsbury,  kni^lu  of  the  garter,  who  died 
May  8,  1616, 

t  SirGervasc  Helwisse,  appointed  liemeuant  ofihc  lower, up- 
on the  removal  of  Sir  William  Waade  on  the  6th  of  May.  1613, 
[Heiititiiie  Wotlonianee,  p.  412,  3d  Edit.  1672.]  Mr.  Charoberiun, 
in  a  MS.  letter  to  Sir  Dudley  Carleton,  dated  at  London,  Ma?  13, 
l(jl.3,  speaks  of  Sir  Gerv a se's  promotion  in  these  tenua.  "  Oot 
"  Sir  Gervase  Helwisse,  of  I.inconshire,  somewhat  an  unknon 
"  man,  is  put  into  the  place  [of  Sir  W,  Waade' s]  by  the  fiTOM 
■•  of  the  lord  Chamberlain  [earl  of  Somerset]  and  h'is  ladT.  TV 
'■  gentleman  is  of  loo  mild  and  gentle  a  dispositi  for  aoch  •■ 
"  office.  He  is  my  old  friend  and  acquaintance  r'ntnoet  wd 
"  lately  renewed  in  town,  where  he  halh  lived  st  a  year,  Mi 
"  followed  the  court  manv  a  day,"  Sir  Henry  \votton,  in  » let- 
ter of  the  14l!i  of  May,'l613,  [iihi  wpra.  p.  13.]  8ay«,  tbil " 
Gervase  bad  been  before  one  of  the  pttnuoneta. 
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was  thought  to  have  come  to  a  violent  and  untimely 
death.  When  this  speech  was  reported  back  by  my 
lord  of  Shrewsbury  to  Helwisse,  perculit  illico  ani-^ 
mum,  he  was  stricken  with  it ;  and  being  a  politic 
maU)  and  of  likelihood  doubting  that  the  matter  would 
break  forth  at  one  time  or  other,  and  that  others  might 
have  the  start  of  him,  and  thinking  to  make  his  own 
case  by  his  own  tale,  resolved  with  himself,  upon  this 
occasion,  to  discover  to  my  lord  of  Shrewsbury  and 
that  counsellor,  that  there  was  an  attempt,  whereto  he 
was  privy,  to  have  poisoned  Overbury  by  the  hands 
of  his  under  keeper  Weston ;  but  that  he  checked  it, 
and  put  it  by,  and  dissuaded  it,  and  related  so  much 
to  him  indeed ;  but  thai  he  left  it  thus,  that  it  was 
but  an  attempt,  or  untimely  birth,  never  executed ; 
and  as  if  his  own  fault  had  been  no  more,  but  that  he 
was  honest  in  forbidding,  but  fearfld  of  revealing  and 
impeaching  or  accusing  great  persons ;  and  so  with 
this  fine  point  thought  to  save  himself. 

Bat  that  great  couinsellor  of  state  wisely  consider- 
iag^  that  by  the  lieutenant's  own  tale  it  could  not  be 
aimply  a  permissnon  or  weakness ;  fer  that  Weston  was 
never  tlisplaced  by  the  lieutenant,  notwithstanding 
that  attempt;  and  coupling  the  sequel  by  the  begin- 
tiiag,  &ought  it  matter  fit  to  be  brought  before  his 
msLJestfyhj  whose  appoinitanent  Heiwisse  set  down  the 
like  declaration  in  writing. 

Upon  this  ground  the  king  play^  Solomon's  part, 
Gloria  Dei  celare  rem;  et  Gloria  Regis  investigare 
rem;  and  setsdovm  certain  papers  of  his  own  hand, 
which  I  might  term  to  be  clavesjtuSituB^  keys  of  jus- 
tioe;  and  may  serve  for  a  precedent  both  for  princes 
to  imitate,  and  for  a  direction  for  lodges  to  follow:  and 
his  mig'esty  carried  the  balance  with  a  constant  and 
steady  hand,  evenly  and  without  prejudice,  whether 
ft  were  a  true  accusation  of  the  one  part,  or  a  practice 
and  factioas  device  of  the  other:  which  writing,  be- 
Cftose  I  am  not  able  to  express  according  *to  the  worth 
thereof,  I  will  desire  your  lordship  anon  to  hear  read. 

This  excellent  foundation  of  justice  being  laid  by 
his  majesty's  own  hand,  it  was  refierred  ;anto  some 
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counselloi's  to  examine  fartlier,  who  gained  some  de- 
grees of  light  from  Weston,  but  yet  left  it  imperfect 

After  it  was  referred  to  Sir  Edward  Coke,  chief 
justice  of  the  King's  Bench,  as  a  person  best  practised 
in  legal  examinations,  who  took  a  great  deal  of  inde- 
fatigable pains  in  it,  without  intermission,  having,  as 
I  have  heard  him  say,  taken  at  least  three  hundred  ex- 
aminations in  this  business. 

But  these  thintrs  were  not  done  in  a  corner.  I  need 
not  speak  of  them.  It  is  true,  tliat  my  lord  chief  jus- 
tice, in  the  dawning  and  opening  of  the  light,  Hnding 
that  the  matter  touched  upon  these  great  persons,  very 
discreetly  became  suitor  to  the  king  to  have  greater 
persons  than  his  own  rank  joined  with  him.  Where- 
upon, your  lordship,  my  lord  high  steward  of  Eng- 
land, to  whom  the  king  commonly  resorteth  in  arduis, 
and  my  lord  steward  of  the  king's  house,  and  my  lord 
Zouch,  were  joined  with  liim. 

Neither  wanted  there  this  while  practice  to  suppress 
testimony,  to  deface  writings,  to  weaken  the  king's 
resolution,  to  slander  the  justice,  and  the  like.  Nay, 
when  it  came  to  the  first  solemn  act  of  justice,  whicb 
was  the  arraignment  of  Weston,  he  had  his  lesson  to 
stand  mute ;  which  had  arrested  the  wheel  of  justice. 
But  this  dumb  devil,  by  the  means  of  some  discreet 
divines,  and  the  potent  charm  of  justice,  together,  was 
cast  out.  Neither  did  this  poisonous  adder  stop  his 
ear  to  those  charms,  but  relented,  and  yielded  to  his 
trial. 

Then  follow  the  proceedings  of  justice  against  the 
other  oH'enders,  Turner,  Helwisse,  Franklin. 

But  ail  these  being  but  the  organs  and  instrumcDts 
of  tliis  fact,  the  actors  and  not  the  authors,  justice 
could  not  have  been  crowned  with  this  last  act  against 
these  great  persons.  Else  \\  eston  s  censure  or  pre- 
dictiun  might  have  been  verified,  when  he  said,  he 
lio|»ed  the  small  flics  should  not  be  caught,  and  the 
greatt  scape.  Wherein  thekingbeing  in  j^reat  straits, 
between  the  defacing  of  his  honour  and  of  his  crea- 
ture, hath,  according  as  he  useth  to  do,  chosen  tbt  j  P 
better  part,  reserving  always  mercy  to  himself.         J 
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The  time  also  of  this  justice  hath  had  its  true  mo- 
tions. The  time  until  this  lady's  deliverance  was  due 
unto  honour,  Christianity,  and  humanity,  in  respect 
of  her  great  belly.  The  time  since  was  due  to  another 
kind  of  deliverance  too;  which  was,  that  some  causes 
of  estate,  that  were  in  the  womb,  might  likewise  be 
brought  forth,  not  for  matter  of  justice,  but  for  reason 
of  state.  Likewise  this  last  procrastination  of  days 
had  the  like  weighty  grounds  and  causes.  And  this 
is  the  true  and  brief  representation  of  this  extreme 
work  of  the  king's  justice. 

Now  for  the  evidence  against  this  lady,  I  am  sorry 
I  must  rip  it  up.  I  shall  first  shew  you  the  purveyance 
or  provisions  of  the  poisons :  that  they  were  seven  in 
number  brought  to  this  lady,  and  by  her  billetted  and 
laid  up  till  they  might  be  used :  and  this  done  with 
an  oath  or  vow  of  secresy ,  which  is  like  the  Egyptian 
darkness^  a  gross  and  palpable  darkness,  that  may  be 
felt 

Secondly,  I  shall  shew  you  the  exhibiting  and  sort- 
ing of  this  same  number  or  volley  of  poisons ;  white 
arsenic  was  fit  for  salt,  because  it  is  of  like  body  and 
colour.  The  poison  of  great  spiders,  and  of  the  ve- 
nomous fly  cantharides,  was  fit  for  pigs  sauce  or  par- 
tridge sauce,  because  it  resembled  pepper.  As  for 
mercury-water,  and  other  poisons,  they  might  be  fit 
for  tarts,  which  is  a  kind  of  hotch-pot,  wherein  no  one 
colour  is  so  proper :  and  some  of  these  were  delivered 
by  the  hands  of  this  lady,  and  some  by  her  direction. 

Thirdly,  I  shall  prove  and  observe  unto  you  the 
cautions  of  these  poisons ;  that  they  might  not  be  too 
swift,  lest  the  world  should  startle  at  it  by  the  sudden- 
ness of  the  dispatch :  but  they  must  abide  long  in 
the  body,  and  work  by  degrees :  and  for  this  purpose 
there  must  be  essays  of  them  upon  poor  beasts,  etc. 

And  lastly,  I  shall  shew  you  the  rewards  of  this  im- 
poisonment,  first  demanded  by  Weston,  and  denied, 
because  the  deed  was  not  done ;  but  after  the  deed 
done  and  perpetrated,  that  Overbury  was  dead,  then 
performed  and  paid  to  the  value  of  180/. 
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And  so  without  farther  aggravation  of  that,  which 
in  itself  bears  its  own  tragedy,  I  will  conclude  with 
the  confessions  of  this  lady  herself,  which  is  the 
strongest  support  of  justice;  and  yet  is  the  footstool 
of  mercy.  For,  as  the  scripture  says>  Mercy  and 
Truth  have  kissed  each  other;  there  is  no  meeting  or 
greeting  of  mercy,  till  there  be  a  confession,  or  trial 
of  truth.     For  these  read, 

Franklin,  November  16, 

Franklin,  November  17, 

Rich.  Weston,  October  ] , 

Rich.  Weston,  October  2, 

Will.  Weston,  October2, 

Rich.  Weston,  October  'd, 

Helwisse,  October  2, 

The  Countess's  letter  without  date, 

The  Countess's  confession,  January  8.  J 


THE  CHARGE,  Smt'^ 

BY  WAY  OF  EVIDENCE, 

BY 

SIR    FRANCIS    BACON,   KNIGHT, 

HIS  MAJESTY'S  ATTORNEY-GENBIUL, 

B£FOR£    THE  LORD  HIGH  STEWARD, 
AND    THE    PEERS  J* 

AOAIirST 

FRANCES  COUNTESS  OF  SOMERSET, 

Concerning  the  poisoning  of  Sir  Thomas  Overbury. 


It  may  please  your  Grace^  my  lord  High  Steward 
of  England^  and  you  my  lords  the  peers  : 

I  AM  very  glad  to  hear  this  unfortunate  lady  doth 
take  this  course,  to  confess  fully  and  freely,  and  there- 
by to  give  glory  to  God  and  to  justice.  It  is,  as  I  may 
term  it,  the  nobleness  of  an  offender  to  confess :  and 
therefore  those  meaner  persons,  upon  whom  justice 

J>assed  before,  confessed  not ;  she  doth.  I  know  your 
ordships  cannot  behold  her  without  compassion : 
many  tilings  may  move  you,  her  youth^  her  person, 
her  sex,  her  noble  family ;  yea,  her  provocations,  if  I 
shQuld  enter  into  the  cause  itself,  and  furies  about  her; 
but  chiefly  her  penitency  and  confession.  But  justice 
is  the  work  of  this  dav ;  the  mercy-seat  was  in  the 
inner  part  of  the  temple ;  the  throne  is  public.  But 
since  mis  lady  hath  by  hef  confession  prevented  my 
evidence,  and  your  verdict,  and  that  this  day's  labour 
IS  eased ;  there  resteth,  in  the  legal  proceedings  but 
for  me  to  pray  that  her  confession  may  be  recorded, 
and  judgment  thereupon. 

*  The  lord  chancellor  Egertdn,  lord  Ellesmere,  and  earl  of 
Bridgwater. 
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But  because  your  lordships  the  peers  are  met,  and 
that  this  day  and  to-morrow  are  the  days  that  ctowD 
all  the  former  justice;  and  that  in  these  great  cases 
it  hath  been  ever  the  manner  to  respect  honour  and 
satisfaction,  as  well  as  the  ordinary  parts  and  forms 
of  justice  ;  the  occasion  itself  admonisheth  me  to  give 
your  lordships  and  the  hearers  this  contentment,  as 
to  make  declaration  of  the  proceedings  of  this  excel- 
lent work  of  the  king's  justice,  from  the  beginning 
to  the  end. 

It  may  please  your  trrace,  my  lord  high  steward  of 
England:  this  isnow  the  second  time,  within  the  space 
of  thirteen  years  reign  of  our  happy  sovereign,  that 
this  high  tribunal-seat,  ordained  fur  the  trial  of  peers, 
hath  been  opened  and  erected,  and  that  with  a  rare 
event,  supplied  and  exercised  by  one  and  the  same  per- 
son, which  isagreathonour  unto  you,  my  lord  steward. 

In  all  this  mean  time  the  king  hath  reigned  in  his 
white  robe,  not  sprinkled  with  any  one  drop  of  the 
blood  of  any  of  his  nobles  of  this  kingdom.  Nay, 
such  have  been  the  depths  of  his  mercy,  as  even  those 
noblemen's,  bloods,  against  whom  the  proceeding  was 
at  Winchester,  Cobham  and  Grey,  were  attainted  and 
corrupted,  but  not  spilt  or  taken  away:  but  that  they 
remained  rather  spectacles  of  justice  in  their  continual 
imprisonment,  than  monuments  of  justice  in  the  me- 
mory of  their  suffering. 

It  is  true  that  the  objects  of  his  justice  then  and  now 
were  very  differing:  for  then  it  was  the  revenge  of  an 
offence  against  liis  own  person  and  crown,  and  upon 
persons  that  were  malcontents,  and  contraries  to  the 
state  and  government;  but  now  it  is  the  revenge  of 
the  blood  and  death  of  a  particular  subject,  ana  the 
cry  of  a  prisoner  :  it  is  upon  persons  that  were  high- 
ly in  his  favour;  whereby  his  majesty,  to  his  greal 
honour,  hath  shewed  to  the  world,  as  if  it  were  writ- 
ten in  a  sun-beam,  that  he  is  truly  the  I'  itenaat  of 
Him  with  whom  there  is  no  respect  of  ^  ons;  diat 
his  affections  royal  arc  above  his  affecti'  >  private; 
that  his  favours  and  nearness  about  him  e  not  Ul*  i 
popish  sanctuaries,  to  privelege  malefacto;       and  thil  J 
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hia  being  the  best  master  in  the  worid  doth  not  l6t 
him  from  being  the  best  king  in  the  world.  His  peo- 
ple, on  the  other  side,  may  sav  to  themselves,  I  will 
lie  down  in  peace,  for  God,  the  king,  and  the  law, 
protect  me  against  great  and  small.  It  may  be  a  dis- 
cipline also  to  great  men,  especially  such  as  are  swoln 
in  their  fortunes  from  small  beginnings,  that  the  king 
is  as  well  able  to  level  mountains,  as  to  fill  valleys,  if 
such  be  their  desert 

But  to  come  to  the  present  case :  The  great  frame 
of  justice,  my  lords,  in  this  present  action,  hath  a 
▼ault,  and  hadi  a  stage ;  a  vault,  wherein  these  works 
of  darkness  were  contrived ;  and  a  stage,  with  steps, 
hj  which  it  was  brought  to  light. 

For  the  former  of  these,  I  will  not  lead  your  lord- 
ships into  it,  because  I  will  engrieve  nothing  against  a 
penitent ;  neither  will  I  open  any  thing  against  him 
that  is  absent.  The  one  I  will  give  to  the  laws  of  hu- 
manity, and  the  other  to  the  laws  of  justice :  for  I  shaD 
always  serve  my  master  with  a  good  and  sincere  con- 
science, and,  I  know,  that  he  accepteth  best.  There- 
fore I  will  reserve  that  till  to-morrow,  and  hold  myself 
to  that  which  I  called  the  stage  or  theatre,  whereunto 
indeed  it  may  be  fitly  compared :  for  that  things  were 
first  contained  within  the  invisiblejudgmentsof  God, 
as  within  a  curtain,  and  after  came  forth,  and  were 
acted  most  worthily  by  the  king,  and  right  well  by 
his  ikiinisters. 

Sir  Thomas  Overbury  was  murdered  by  poison, 
Sepfi»nber  15,  1613.  This  foul  and  cruel  murder  did 
f»  a  time  cry  secretly  in  the  ears  of  God ;  but  God 
gavte  BO  answer  to  it,  otherwise  than  by  voice,  whicb 
sometimes  heuseth,  which  is  voxpopulij  the  speech  of 
llie  people :  for  there  went  then  a  murmur  that  Over- 
&wy  was  poisoned ;  and  yet  the  same  submiss  and  loW 
irofee  of  God,  the  speech  of  the  vulgar  people,  was  liot 
without  a  counter-tienor  or  counteir-blast  of  ^e  devif, 
wlipis  the  common  author  both  of  murder  and  slander ; 
^  it  was  given  out  that  Overbury  was  dead  of  a  foul 
diUM6 ;  ttid  his  body,-  which  they  made  corpus 
Jjudakum  with  their  poisons,  so  as  it  htfd  no  whole 
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part,  must  be  said  to  be  leprosed  with  vice,  and  so  liin 
name  poisoned  as  well  as  his  body.  For  as  to  disso- 
luteness, I  liave  not  heard  tlie  gentleman  noted  with 
it ;  his  faidts  were  oi'  insolency,  turbulency,  and  the 
like  of  tliat  kind. 

Mean  time  there  was  some  industry  used,  of  which 
I  will  not  now  speak,  to  lull  asleep  those  that  were  the 
revengers  of  the  blood,  tlie  fatlier  and  the  brother  of 
the  murdered.  And  in  these  terms  things  stood  by 
the  space  of  two  years,  during  which  time  God  did 
so  blind  the  two  great  procurers,  and  dazzle  them  with 
their  greatness,  and  blind  and  nail  fast  the  actors  and 
instruments  with  security  upon  their  protection,  as 
neither  the  one  looked  about  them,  nor  the  other 
stirred  or  fled,  or  were  conveyed  avvay,  but  remained 
here  still,  as  under  a  privy  arrest  of  God's  judg- 
ments; insomuch  as  Franklin,  that  should  have  been 
sent  over  to  the  Palsgrave  with  good  store  of  money, 
was,  by  God's  providence  and  the  accident  of  a  mar- 
riage of  his,  diverted  and  stayed. 

But  about  the  beginning  of  the  progress  the  last 
summer,  God's  judgments  began  to  come  cut  of  their 
depths.  And  as  the  revealingof  murder  is  common- 
ly sucli  as  a  man  said,  a  Dumiiio  hnc  factum  est;  itu 
GoiVs  work,  audit  in  ineirrc/iniis  in  our  eifcs:  so  in 
this  particular  it  was  most  admirable  ;  for  it  came 
forth  first  by  a  compliment,  a  matter  of  courtesy.  My 
lord  of  Shrewsbury,  that  is  now  with  God,  recom- 
mended to  a  counsellor  of  state,  of  special  trust  by 
his  place,  the  late  lieutenant  Ilelwisse,*  only  for  ac- 
quaintance, us  an  honest  and  worthy  gentleman,  and 
desired  him  to  know  him,  and  to  be  acquainted  with 
him,  Tiiat  counseller  answered  him  civilly,  that  my 
lord  did  him  a  favour,  and  that  he  should  embrace  it 
willingly  ;  but  he  must  let  his  lordship  know,  that 
there  did  lie  a  heavy  imputation  upon  that  gentleman, 
Helwisse ;  for  that  Sir  Thomas  Overbury,  his  prisoner, 

•  Called  in  .Sir  H.  Wolton's  Rrliq.  p.  413.  Eivis.      In  Sit  A. 
Weldens  Court  of  King  James,  p.  107,  Elwaies.  in  Au/ie   CoM. 
p.Ul.Elloivaics.      In.Sir  W.  Dugdale'iSaron,  o/R,Wfl«/,Joifc     1 
".  J..  425.  Whwh.    la  Baker,  |,.  434.     i'rhU.    "^        *        '  i 
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was  thought  to  have  come  to  a  violent  and  an -un- 
timely death.  When  this  speech  was  reported  back 
by  my  lord  of  Shrewsbury  to  Helwisse,/)era^^*/7i///co 
animuniy  he  was  strucken  with  it:  and  being  a  politic 
man,  and  of  likelihood  doubting  that  the  matter 
would  break  forth  at  one  time  or  other,  and  that 
others  might  have  the  start  of  him,  and  thinking  to 
make  his  own  case  by  his  own  tale,  resolved  with  him- 
self upon  this  occasion  to  discover  unto  my  lord  of 
Shrewsbury,  and  that  counsellor,  that  there  was  an 
attempt,  whereunto  he  was  privy,  to  have  poisoned 
Overbury  by  the  hands  of  his  under-keeper  Weston  ; 
but  that  he  checked  it,  and  put  it  by,  and  dissuaded 
it.  But  then  he  left  it  thus,  that  it  was  but  as  an  at- 
tempt, or  an  untimely  birth,  never  executed ;  and  as 
if  his  own  fault  had  been  no  more,  but  that  he  was 
honest  in  forbidding,  but  fearful  of  revealing  and  im- 
peaching, or  accusing  great  persons  :  and  so  with  this 
fine  point  thought  to  save  himself. 

But  that  counsellor  of  estate,  wisely  considering 
that  by  the  lieutenant  s  own  tale  it  could  not  be  sifti- 
ply  a  permission  or  weakness ;  for  that  Weston  was 
never  displaced  by  the  lieutenant,  notwithstanding 
that  attempt ;  and  coupling  the  sequel  by  the  begin- 
ning, thought  it  matter  fit  to  be  brought  before  his 
maj^ty,  by  whose  appointment  Helwisse  set  down 
the  like  declaration  in  writing. 

Upon  this  ground  the  king  playeth  Solomon's  part, 
Gloria  Dei  celare  rem^  et  gloria  Regis  investigare 
refHy  and  sets  down  certain  papers  of  his  own  hand, 
which  I  might  term  to  be  clavesjustitia,  keys  of  jus- 
tice ;  and  may  serve  both  for  a  precedent  for  princes 
to  imitate,  and  for  a  direction  for  judges  to  follow. 
And  his  majesty  carried  the  balance  with  a  constant 
and  steady  hand,  evenly  and  without  prejudice,  whe- 
ther it  were  a  true  accusation  of  the  one  part,or  a  prac- 
tice and  factious  scandal  of  the  other :  which  writing, 
because  I  am  not  able  to  express  accordingto  the  worth 
diereof,  I  will  desire  your  lordships  anon  to  hear  read. 

This  excellent  foundation  of  justice  being  laid  by 
his  majesty's  own  hand,  it  was  referred  unto  some 
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The  time  also  of  justice  hath  had  its  true  motions. 
The  time  until  this  lady  s  deliverance  was  due  unto 
honour,  Christianity,  and  humanity,  in  respect  of  her 
great  belly.  The  time  since  was  due  to  another  kind 
of  deliverance  too ;  which  was,  that  some  causes  of 
estate  which  were  in  the  womb  might  likewise  be 
brought  forth,  not  for  matter  of  justice,  but  for  reason 
of  state.  Likewise  this  last  procrastination  of  days 
had  the  like  weighty  grounds  and  causes. 

But,  my  lords,  where  I  speak  of  a  stage,  I  doubt  I 
hold  you  upon  the  stage  too  long.  But  before  I  prav 
judgment,  I  pray  your  lordships  to  heai^  the  king  s 
papers  read,  that  you  may  see  how  well  the  king  was 
inspired,  and  how  nobly  he  carried  it,  that  innocency 
might  not  have  so  much  as  aspersion. 

Frances  Countess  of  Somerset,  hath  been  indicted 
and  arraigned,  as  accessary  before  the  fact,  for  the 
murder  and  impoisonment  of  Sir  Thomas  Overbury, 
and  hath  pleaded  guilty,  and  confesseth  the  indict- 
ment :  I  pray  judgment  against  the  prisoner. 


CHARGE 

OF 

SIR  FRANCIS   BACON,  KNIGHT, 

HIS  MAJESTY'S  ATTORNEY-GENERAL, 

BY  WAY  OF  EVIDENCE. 

BEFORE    THE    LORD    HIGH    STEWARD     AND    THE    PEERS, 

AGAINST 

ROBERT   EARL  OF   SOMERSET, 

Concerning  the  poisoning  of  Overbury. 


It  may  please  your  Grace,  my  lord  High  Steward  of 
England,  and  you  my  lords  the  peers  : 

You  have  here  before  you  Robert  earl  of  Somerset, 
to  be  tried  for  his  life,  concerning  the  procuring  and 
consenting  to  the  impoisonment  of  Sir  Thomas  Over- 
bury,  then  the  king's  prisoner  in  the  Tower  of  Lon- 
don, as  an  accessary  before  the  fact. 

I  know  your  lordships  cannot  behold  this  noble- 
man, but  you  must  remember  his  great  favour  with 
the  king,  and  the  great  place  that  he  hath  had  and 
born,  and  must  be  sensible  that  he  is  yet  of  your 
number  and  body,  a  peer  as  you  are  ;  so  that  you 
cannot  cut  him  ofl*  from  your  body  but  with  grief; 
and  therefore  that  you  will  expect  from  us,  that  give 
in  the  king's  evidence,  sound  and  sufficient  matter 
of  proof  to  satisfy  your  honours  and  consciences. 

Asforthemannerof  theevidence,  the  kinsfourmas- 
ter,  who  among  his  other  virtues  excelleth  in  that  vir- 
tue of  the  imperial  throne,  which  is  justice,  hath  given 
us  in  commandment  that  we  should  not  expatiate,  nor 
make  invectives,  but  materially  pursue  the  evidence, 
as  it  conduceth  to  the  point  in  question ;  a  matter,  that 
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though  we  are  glad  of  so  good  a  warrant,  yet  we 
should  have  done  of  ourselves :  for  far  be  it  from  us, 
by  any  strains  of  wit  or  art,  to  seek  to  play  prizes,  or 
to  blazon  our  names  in  blood,  or  to  carry  the  day 
otherwise  than  upon  just  grounds.  We  shall  carry 
the  lanthom  of  justice,  which  is  the  evidence,  before 
your  eyes  upright,  and  to  be  able  to  save  it  from  being 
put  out  with  any  winds  of  evasion  or  vain  defences, 
that  is  our  part ;  and  within  that  we  shall  contain 
ourselves,  not  doubting  at  all,  but  that  the  evidence 
itself  will  carry  such  force  as  it  shall  need  no  vantage 
or  aggravation. 

My  lords,  the  course  which  I  will  hold  in  delivering 
that  which  I  shall  say,  for  I  love  order,  shall  be  this : 

First,  I  will  speak  somewhat  of  the  nature  and 
greatness  of  the  offence  which  is  now  to  be  tried ;  not 
to  weigh  down  my  lord  with  the  greatness  of  it,  but 
contrariwise  to  shew  that  a  great  offence  deserveth  a 
great  proof,  and  that  the  king,  however  he  might 
esteem  this  gentleman  heretofore,  as  the  signet  upon 
his  finger,  to  use  the  Scripture  phrase,  yet  in  such 
case  as  this  he  was  to  put  him  off. 

Secondly,  I  will  use  some  few  words  touching  the 
nature  of  the  proofs,  which  in  such  a  case  are  com- 
petent 

Thirdly,  I  will  s&te  the  proofs. 

Fourthly  and  lastly,  I  will  produce  the  proofs, 
either  out  of  examinations  and  matters  in  writing,  or 
witnesses,  viva  voce. 

For  the  offence  itself,  it  is  of  crimes,  next  unto 
high  treason,  the  greatest ;  it  is  the  foulest  of  felonies. 
And  take  this  offence  with  the  circumstances,  it  hath 
three  degrees  or  stages;  that  it  is  murder;  that  it  is  mur- 
der by  impoisonment;  thatitis  murder  committed  upon 
the  king's  prisoner  in  the  Tower:  I  might  say,  that  it 
is  murder  under  the  colour  of  friendship ;  but  this  is  a 
circumstance  moral ;  I  leave  that  to  the  evidence  itself. 

For  murder,  my  lords,  the  first  record  of  justice 
that  was  in  the  world  was  a  judgment  upon  a  mur- 
derer  in  the  person  of  Adam  s  first-bom,  Cain ;  and 
though   it  was   not  punished   by  deatfi,  but  with 
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banishment  and  mark  of  ignominy,  in  respect  of  the 
primog-enitiire,  or  population  of  the  world,  or  other 
points  of  God's  secret  decree,  yet  it  was  judged,  and 
was,  as  it  is  said,  the  first  record  of  justice.  So  itap- 
peareth  likewise  io  Scripture,  that  the  murder  of 
Abner  by  Joab,  though  it  were  by  David  respited  in 
respect  of  great  services  past,  or  reason  of  state,  yet  it 
was  not  forgotten.  But  of  this  I  will  say  no  more. 
It  was  ever  admitted,  and  ranked  inGod's  own  tables, 
that  murder  is  of  ott'ences  between  man  and  man,  next 
unto  treason  and  disobedience  unto  authority,  which 
some  divines  have  referred  to  the  first  table,  because 
of  the  lieutenancy  of  God  in  princes. 

For  impoisonment,  I  am  sorry  it  should  be  heard  of 
in  this  kingdom  :  it  is  not  noslri  gtneris  nee  sangui- 
nis: it  is  an  Italian  crime,  fit  for  the  court  of  Rome, 
where  that  person,  which  intoxicateth  the  kings  of 
the  earth  witli  his  cup  of  poison,  is  many  times  reallj 
and  materially  intoxicated  and  impoisoned  himself. 

But  it  hath  three  circumstances,  which  make  it 
grievous  beyond  other  murders  :  whereof  the  first  b. 
that  it  takes  away  a  man  in  full  peace,  in  God's  and 
the  king's  peace :  he  thinketh  no  harm,  but  is  com- 
forting of  nature  with  refection  and  food  ;  so  that,  u 
the  Scripture  saith,  fi/s  tabic  is  made  a  snare. 

The  second  is,  that  it  is  easily  committed,  and 
easily  concealed;  and  on  tiie  otlier  side,  hardly  pre- 
vented, and  hardly  discovered  :  for  murder  by  vio- 
lence, princes  have  guards,  and  private  men  haw 
houses,  attendants,  and  arms  :  neither  can  such  mur- 
der beconimittedbutw»z6W/i^K,  and  with  someoveil 
and  apparent  act  that  may  discover  and  trace  the 
oftender.  But  as  for  poison,  tlie  cupitself  of  priuMS 
will  scarce  serve,  in  regard  of  many  poisoos  ihit 
neither  discolour  nor  distaste. 

And  the  last  is,  because  it  concerneth  not  only  Ae 
destruction  of  the  raaliced  man,  but  of  uy  other; 
Quis  modo  tutus  erit  ?  for  many  times  t  poison  is 
prepared  lor  one,  and  is  taken  by  another :  so  A* 
men  die  other  men's  deaths;  concidit  Hir  ai>e» 
vulnerc:  and  it  is,  as  the  Psalm  call     i     t,  tMff^  i 
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nocte  volam;  the  arrow  thatjlieth  by  night,  it  hath  no 
aim  or  certainty. 

Now  for  the  third  degree  of  this  particular  offence, 
which  is,  that  it  was  committed  upon  the  kings 
prisoner,  who  was  out  of  his  own  defence,  and  merely 
in  the  king's  protection,  and  for  whom  the  king  and 
state  was  a  kind  of  respondent ;  is  a  thing  that  aggra<- 
vates  the  fault  much.  For  certainly,  my  lord  of  So- 
merset, let  me  tell  you  this,  that  Sir  Thomas  Overbury 
is  the  first  man  that  was  murdered  in  the  Tower  of 
London,  since  the  murder  of  the  two  young  princes* 
Thus  much  of  the  offence,  now  to  the  proof. 

For  the  nature  of  the  proofs,  your  lordships  must 
cimsider,  that  impoisonment,  of  all  offences,  is  the 
most  secret ;  so  secret,  as  that  if  in  all  cases  of  impoi- 
fonment  you  should  require  testimony,  you  were  as 
good  proclaim  impunity. 

Who  could  have  impeached  Livia,  by  testimony, 
of  the  impoisoning  figs  upon  the  tree,  which  her  hus- 
band was  wont  to  gather  with  his  own  hands  ? 

Who  could  have  impeached  Parisatis  for  the  poi- 
soning of  one  side  of  the  knife  that  she  carved  with, 
and  keeping  the  other  side  clean  ;  so  that  herself  did 
eat  of  the  same  piece  of  meat  that  the  lady  did  that 
she  did  impoison  ?  The  cases  are  infinite,  and  need 
not  to  be  spoken  of,  of  the  secrecy  of  impoisonments ; 
but  wise  triers  must  take  upon  them,  in  these  secret 
cases,  Solomon's  spirit,  that,  where  there  could  be  no 
witnesses,  collected  the  act  by  the  affection. 

But  yet  we  are  not  to  come  to  one  case :  for  that 
which  your  lordships  are  to  try  is  not  the  act  of  im- 
poiscmment,  for  that  is  done  to  your  hand ;  all  the 
world  by  law  is  concluded  to  say,  that  Overbury  was 
inpoisoned  by  Weston. 

But  the  question  before  you  is  of  the  procurement 
only,  and  of  the  abetting,  as  the  law  termeth  it,  as 
accessary  be£6re  the  fact :  which  abetting  is  no  more 
Iwt  to  do  or  use  any  act  ox.  means,  which  may  aid  or 
oonduce  unto,  the  impoisonment 

So  that  it  is  not  the  buying  or  making  of  the  poison, 
or  the  preparing,  or  confecting,  or  commixing'of  it,  or 
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the  giving  or  sending  or  laying  the  poison,  thai  are 
the  only  acts  that  do  amount  iiiito  abetment.  But  if 
there  be  any  other  act  or  means  done  or  used  to  give 
the  opportunity  of  impoisonnient,  or  to  facilitate  the 
execution  of  it,  or  to  stop  or  divert  any  impedimenls 
that  might  hinder  it,  and  this  be  with  an  intention  to 
accomplish  and  achieve  the  impoisonment ;  all  these 
are  abetments,  and  accessaries  before  the  fact.  I  will 
put  you  a  familiar  example.  Allow  there  be  a  con- 
spiracy to  murder  a  man  as  he  journeys  by  the  way, 
and  it  be  one  man's  part  to  draw  him  forth  to  that 
journey  by  invitation,  or  by  colour  of  some  business  ; 
and  another  takes  upon  him  to  dissuade  some  friend 
of  his,  whom  he  had  a  purpose  to  take  in  his  com- 
pany, that  he  be  not  too  strong  to  make  his  defence  ; 
and  another  hath  the  part  to  go  along  with  him,  and 
to  hold  him  in  talk  till  the  first  blow  be  given;  all 
these,  my  lords,  without  scruple  are  abettors  to  diis 
murder,  though  none  of  them  give  the  blow,  cor  as- 
sist to  give  the  blow. 

My  lords,  he  is  not  the  hunter  alone  that  lets  slip 
the  dog  upon  the  deer,  but  he  that  lodges  the  deer,  or 
raises  him,  or  puts  him  out,  or  he  that  sets  a  toil  that 
he  cannot  escape,  or  the  like. 

But  this,  my  lord.^,  little  needetb  in  this  preseDt 
case,  where  there  i.s  such  a  chain  of  acts  of  impoisoD- 
ment  as  hath  been  seldom  seen,  and  could  hardly 
have  been  expected,  but  that  greatness  of  fortune 
maketh  commonly  grossness  in  offending. 

To  descend  to  the  proofs  themselves,  I  shall  keep 
this  course. 

First,  I  will  make  a  narrative  or  declaration  of  the 
fact  itself. 

Secondly,  I  will  break  and  distribute  the  proofea* 
they  concern  the  prisoner. 

And  thirdly,  according  to  that  distribution,  1  will 
produce  them,  and  read  them,  or  use  them. 

So  that  there  is  nothing  that  I  shall  say,  but  youi. 
lordship,  mylordofSomerset,  shall  have  three  thoughts 
or  cogitations  to  answer  it :  First,  when  I  o  en  it,  yon 
may  take  your  aim.     Secondly,  when  I  distribute  il,     | 
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u  may  prepare  your  answers  without  confusion, 
id  lastly,  when  I  produce  the  witnesses  or  exami- 
tions  themselves,  you  may  again  ruminate  and  re- 
vise how  to  make  your  defence.  And  this  I  do 
^  rather,  because  your  memory  or  understanding 
ty  not  be  oppressed  or  overladen  with  the  length  of 
idence,  or  with  confusion  or  order.  Nay  more, 
len  your  lordship  shall  make  your  answers  in  your 
le,  I  will  put  you  in  mind  when  cause  shall  be,  of 
ur  omissions. 

First,  therefore,  for  the  simple  narrative  of  the  fact. 
r  Thomas  Overbury  for  a  time  was  known  to  have 
d  great  interest  and  great  friendship  with  my  lord 
Somerset,  both  in  his  meaner  fortunes,  and  after; 
(omuch  as  he  was  a  kind  of  oracle  of  direction  unto 
m ;  and  if  you  will  believe  his  own  vaunts,  being 
an  insolent  Thrasonical  disposition,  he  took  upon 
31,  that  the  fortune,  reputation,  and  understanding 
this  gentleman,  who  is  well  known  to  have  had  a 
tter  teacher,  proceeded  from  his  company  and 
unsel. 

And  his  friendship  rested  not  only  in  conversation 
d  business  of  court,  but  likewise  in  communication 
secrets  of  estate.  For  my  lord  of  Somerset,  at  that 
oe  exercising,  by  his  majesty's  special  favour  and 
ist,  the  office  of  the  secretary  provisionally,  did  not 
rbear  to  acquaint  Overbury  with  the  king's  packets 
dispatches  from  all  parts,  Spain,  France,  the  Low 
entries,  etc.  And  this  not  by  glimpses,  or  now  and 
en  rounding  in  the  ear  for  a  favour,  but  in  a  setded 
umer:  packets  were  sent,  sometimes  opened  by 
f  lord,  sometimes  unbroken,  unto  Overbury,  who 
^rused  them,  copied,  registered  them,  made  tables 
diem  as  he  thought  good :  so  that  I  will  undertake, 
e  time  was  when  Overbury  knew  more  of  the  secrets 
*  state  than  the  council-table  did.  Nay,  they  were, 
x>wn  to  such  an  inwardness,  as  they  made  a  play  of 
1  the  world  besides  themselves :  so  as  they  had  ci- 
len  and  jargons  for  the  king,  the  queen,  and  all 
M  great  me  ;  things  seldom  used,  but  either  by^ 
riDces  and  their  ambassadors  and  ministers,  or  by 
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such  as  work  and  practise  against,  or  at  least  upoa, 
princes. 

But  imderstand  me,  my  lord,  I  shall  not  cliargeyoa 
this  day  with  any  disloyalty;  only  I  say  this  fori 
foundation,  that  there  was  a  great  commuDication  of 
secrets  between  you  and  Overbury,  and  that  h  had 
relation  to  matters  of  estate,  and  ihe  greatest  caasH 
of  this  kingdom. 

But,  my  lords,  as  it  is  a  principle  in  nature,  di^ 
the  best  things  are  in  tbetr  corruption  the  won^  and 
the  sweetest  wine  makes  the  sharpest  vinegar ;  bo  fell 
it  out  with  them,  that  this  excess,  as  I  may  torn  it, 
of  friendship  ended  in  mortal  hatred  on  my  Iwd  of 
Somerset's  part. 

For  it  fell  out,  some  twelve  months  before  Orcrbs- 
ry's  imprisonment  in  the  Tower,  that  my  lord  of  So- 
merset was  entered  into  an  unlawful  love  towards  his 
unfortunate  lady,  then  countess  of  Essex :  which  went 
so  far  as  it  was  then  secretly  projected,  chieBy  be- 
tween my  lord  privy  seal  and  my  lord  of  Somerset,  to 
effect  a  nullity  io  the  marriage  with  my  lord  of  Essex. 
and  so  to  procct^il  to  a  marriiigc  witb  Somersc-L 

This  marriage  and  purpose  did  Overbury  mainlj 
oppugn,  under  pretence  to  do  the  true  part  of  i 
friend,  for  that  he  counted  her  an  unworthy  woman: 
but  the  truth  was,  tliat  Overbury,  who,    to  speak 
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we  are  not  now  upon  point  of  civility,  but  to  discover 
the  face  of  truth  to  the  face  of  justice;  and  that  it  is 
material  to  the  true  understanding  of  the  state  of  this 
cause ;  Overbury  was  naught  and  corrupt,  the  balkds 
must  be  amended  for  that  point. 

But  to  proceed;  when  Overbury  saw  that  he  was 
like  to  be  dispossessed  of  my  lord  here,  whom  he  had 
possessed  so  long,  and  by  whose  greatness  he  had 
promised  himself  to  do  wonders ;  and  being  a  man  of 
an  unbounded  and  impetuous  spirit,  he  began  not  only 
to  dissuade,  but  to  deter  him  from  that  love  and  mar- 
riage; and  6nding  him  fixed,  thought  to  try  stronger 
remedies,  supposing  that  he  had  my  lord's  head  under 
his  girdle,  in  respect  of  communication  of  secrets  of 
estate,  or,  as  he  calls  them  himself  in  his  letters,  se- 
crets of  all  natures;  and  therefore  dealt  violently  with 
him,  to  make  him  desist,  with  menaces  of  discovery 
of  secrets,  and  the  like. 

Hereupon  grew  two  streams  of  hatred  upon  Over- 
bury; the  one,  from  the  lady,  in  respect  that  he 
erossed  her  love,  and  abused  her  name,  which  are 
furies  to  women ;  the  other,  of  a  deeper  and  more 
mineral  nature,  from  my  lord  of  Somerset  himself; 
who  was  afraid  of  Overbury's  nature,  and  that  if  he 
did  break  from  him  and  fly  out,  he  would  mine  into 
him  and  trouble  his  whole  fortunes. 

I  might  add  a  third  stream  from  the  earl  of  North- 
ampton's ambition,  who  desires  to  be  first  in  favour 
wim  my  lord  of  Somerset ;  and  knowing  Overbury's 
malice  to  himself  and  his  hous^,  thought  that  man 
must  be  removed  and  cut  ofi*.  So  it  was  amongst 
'lAiem  resolved  and  decreed  that  Overbury  must  die. 

Hereupon  they  had  variety  of  devices.  To  send 
liim  beyond  sea,  upon  occasion  of  employment,  that 
wa8  too  weak ;  and  they  were  so  far  from  giving  way 
to  it,  as  they  crossed  it.  There  rested  but  two  ways, 
^pHxrel  or  assault,  and  poison.  For  that  of  assault, 
after  some  proposition  and  attempt,  they  passed  fix>m 
it;  it  was  a  thing  too  open,  and  subject  to  more  va- 
ciety  of  chances.  That  of  poison  likewise  was  a  ha- 
zardous thing,  and  subject  to  many  preventions  and 
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cautions;  especially  to  such  a  jealous  and  working 
brain  as  Overbury  bad,  except  he  were  first  fast  in 
their  hands. 

Therefore  the  way  was  first  to  get  him  into  a  trap, 
and  lay  him  up,  and  then  they  could  not  miss  the 
mark.  Therefore  in  execution  of  this  plot  it  was  de- 
vised, that  Overburv  should  be  designed  to  some  ho- 
nourable employment  in  foreign  parts,  and  should  un- 
der-hand by  the  lord  of  Somerset  be  encouraged  to 
refuse  it;  and  so  upon  that  contempt  be  should  be  I 
laid  prisoner  in  the  Tower,  and  then  they  would  look 
he  should  be  close  enough,  and  death  should  be  his 
bail.  Yet  were  they  not  at  their  end.  For  they  con- 
sidered that  if  there  was  not  a  fit  lieutenant  of  the 
Tower  for  their  purpose,  and  likewise  a  tit  under- 
keeper  of  Overbury;  first,  they  should  meet  with  many 
impediments  in  the  giving  and  exhibiting  the  poison. 
Secondly,  they  should  be  exposed  to  note  and  obser- 
vation that  might  discover  them.  And  thirdly,  Over- 
bury in  the  mean  time  might  write  clamorous  and 
furious  letters  to  other  his  friends,  and  so  all  might  be 
disappointed.  And  therefore  the  next  link  of  the  chain 
was  to  displace  the  thenlieutenantWaade,  and  to  place 
Helwisse,  a  principal  abettor  in  the  impoisonment; 
again  to  displace  Cary,  that  was  the  under-keeperin 
Waades  time,  and  to  place  Weston,  who  was  the  prin- 
cipal actor  in  the  impoisonment;  and  this  was  done 
in  such  a  while,  that  it  may  appear  to  be  done,  as  it 
were,  with  one  breath,  as  there  were  but  fifteen  days 
between  the  commitment  of  Overbury,  the  displacing 
of  V>  aade,  the  placing  of  Helwisse,  the  displacing 
of  Cary  the  under-keeper,  the  placing  of  Weston,  ana 
the  first  poi.son  given  two  days  after. 

Then  wlien  they  had  this  poor  gentlemiin  in  the 
Tower  close  prisoner,  where  he  could  not  escape  nor 
stir,  where  he  could  not  feed  but  by  their  hands, 
where  he  could  not  speak  nor  write  but  through  their 
trunks;  then  was  the  time  to  execute  the  last  ict  of 
his  tragedy. 

Then  must  Franklin  be  purveyor  of  the  isons,aiid 
procure  five,  six,  seven  several  poti(  >e  sure  to 
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hit  his  complexion.  Then  must  Mrs.  Turner  be  the 
say-mistress  of  the  poisons  to  try  Upon  poor  beasts, 
what  is  present,  and  what  works  at  distance  of  time- 
Then  must  Weston  be  the  tormentor,  and  chase  him 
with  poison  after  poison ;  poison  in  salts,  poison  in 
meats,  poison  in  sweetmeats,  poison  in  medicines  and 
vomits,  until  at  last  his  body  was  almost  come,  by  use 
of  poisons,  to  the  state  that  Mithridates's  body  was  by 
the  use  of  treacle  and  preservatives,  that  the  force  of 
the  poisons,  were  blunted  upon  him :  Weston  confess- 
ing, when  he  was  chid  for  not  dispatching  him,  that 
he  had  given  him  enough  to  poison  twenty  men. 
Lastly,  because  all  this  asked  time,  courses  were  taken 
by  Somerset,  both  to  divert  all  means  of  Overbury's 
delivery,  and  to  entertain  Overbury  by  continual  let-* 
ters,  partly  of  hopes  and  projects  for  his  delivery,  and 

{)artly  of  other  fables  and  negociations ;  somewhat 
ike  ^ome  kind  of  persons,  which  I  will  not  name, 
which  keep  men  in  talk  of  fortune-telling,  when  they 
have  a  felonious  meaning. 

And  this  is  the  true  narrative  of  this  act  of  impoi- 
sonment,  which  I  have  summarily  recited. 

Now  for  the  distribution  of  the  proofs,  there  are 
four  heads  of  proofs  to  prove  you  guilty,  my  lord  of 
Somerset,  of  this  impoisonment;  whereof  two  are  pre- 
cedent to  the  imprisonment,  the  third  is  present,  and 
the  fourth  is  following  or  subsequent  For  it  is  in 
proofs  as  it  is  in  lights,  there  is  a  direct  light,  and 
there  is  a  reflexion  of  light,  or  back-light. 

The  first  head  or  proof  thereof  is,  that  there  was 
a  root  of  bitterness,  a  mortal  malice  or  hatred,  mixed 
with  deep  and  bottomless  fears,  that  you  had  towards 
Sir  Thomas  Overbury. 

The  second  is,  That  you  were  the  principal  actor, 
and  had  your  hand  in  all  those  acts,  which  did  con- 
duce to  the  impoisonment,  and,  which  gave  opportu- 
nity and  means  to  effect  it ;  and  without  which  the 
impoisonment,  could  neverhave  been,  and  which  could 
serve  or  tend  to  no  other  end  but  to  the  impoison- 
ment. 

The  third  is,  That  your  hand  was  in  the  very  im- 
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poisonment  itself,  which  is  more  than  needs  to  be 
proved;  that  you  did  direct  poison;  that  you  did 
deliver  poison ;  that  you  did  continually  hearken  to 
the  success  of  the  impoisonment ;  and  that  you 
spurred  it  on,  and  called  for  dispatch  when  you 
thought  it  lingered. 

And  lastly,  That  you  did  all  the  things  after  the  im- 
poisonment,  which  may  detect  a  guilty  conscience, 
for  the  smothering  of  it,  and  avoiding  punishment  for 
it:  which  can  be  but  of  three  kinds  :  That  you  sup- 
pressed, as  much  as  in  you  was,  testimony  :  Tbat  you 
did  deface,  and  destroy,  and  clip  and  misdate  all 
writings  that  might  give  light  to  the  impoisonment; 
and  that  you  did  fly  to  the  altar  of  guiltiness,  which 
is  a  pardon,  and  a  pardon  of  murder,  and  a  pardon  for 
yourself,  and  not  for  your  lady. 

In  this,  my  lord,  1  convert  my  speech  to  you,  be- 
cause I  would  have  you  attend  the  points  of  your 
charge,  and  so  of  your  defence  the  better.  And  two 
of  these  heads  I  have  taken  to  myself,  and  left  the 
other  two  to  the  king's  two  Serjeants. 

For  the  first  main  part,  which  is,  the  mortal  hatred, 
cou|)le,d  with  fear,  that  was  in  my  lord  of  Somerset 
towards  Overbury,  although  he  did  palliate  it  with  a 
great  deal  of  hypocrisy  and  dissimulation  even  to  the 
end  ;  I  shall  prove  it,  my  lord  Steward,  and  you  my 
lords  and  peers,  manifestly,  by  matter  both  of  oath 
and  writing.  The  root  of  this  hatred  was,  that  that 
hath  cost  many  a  man's  life,  that  is,  fear  of  discover- 
ing secrets:  .secrets,  I  say,  of  a  high  and  dangerous 
nature;  Wherein  the  course  that  I  will  hold,  shall  be 
this : — 

First,  I  will  shew  that  such  a  breach  and  malice 
was  between  my  lord  and  Overbury,  and  that  it  burst 
forth  into  violent  menaces  and  threats  on  both  side. 

Secondly,  That  these  secrets  were  not  light  but  of 
a  high  nature ;  for  I  will  give  you  the  elev  'ion  of tfce 
pole.  They  were  such  as  my  lord  of  Somerset  for  his 
part  had  made  a  vow,  that  Overbury  should  neither 
live  in  court  nor  countiy.  Thathe  hadlikt  ieopeneJ 
liimself  and  his  own  fears  so  far,  that  if  Overbury  ew 
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came  forth  of  the  Tower,  either  Overbuiy  or  himself 
must  die  for  it.  And  of  Overbury's  part,  he  had 
threatened  my  lord,  that  whether  he  did  live  or  die, 
my  lord's  shame  should  never  die,  but  he  would  leave 
him  the  most  odious  man  of  the  world.  And  farther, 
that  my  lord  was  like  enough  to  repent  it,  in  the  place 
where  Overbury  wrote,  which  was  the  Tower  of 
London.  He  was  a  true  prophet  in  that:  so  here  is 
the  height  oC  the  secrets. 

Thirdly,  I  will  shew  you,  that  all  the  king's  busi- 
ness was  by  my  lord  put  into  Overbury 's  hands ;  so  as 
there  is  work  enough  for  secrets, .  whatsoever  they 
were :  and  like  princes  confederates,  they  had  their 
ciphers  and  jargons. 

And  lastly,  I  will  shew  you  that  it  is  but  a  toy  to 
say  that  the  malice  was  only  in  respect  he  spake  dis- 
honourably of  the  lady ;  or  for  doubt  of  breaking  the 
marriage :  for  that  Overbury  was  a  coadjutor  to  that 
love,  and  the  lord  of  Somerset  was  as  deep  in  speak- 
ing ill  of  the  lady  as  Overbury.  And  a^in,  it  was 
too  late  for  that  matter,  for  the  bargain  oi  the  match 
was  then  made  and  past  And  if  it  had  been  no 
more  but  to  remove  Overbury  from  disturbing  of  the 
match,  it  had  been  an  easy  matter  to  have  banded 
over  Overbury  beyond  seas,  for  which  they  had  a  fear 
way ;  but  that  would  not  serve  their  turn. 

And  lastly,  periculum  periculo  vinciturj  to  go  so 
far  as  an  impoisonment,  must  have  a  deeper  malice 
than  flashes :  for  the  cause  must  bear  a  proportion  to 
the  effect. 

For  the  next  general  head  of  proofis,  which  consists 
in  acts  preparatory  to  the  middle  acts,  they  are  in 
^ght  seversu  points  of  th^  compass,  as  I  may  term  it 

First,  That  there  were  devices  and  projects  to  dis- 
patch Overbury,  or  to  overthrow  him,  plotted  between 
the  countess  of  Somerset,  the  earl  of  Somerset,  and 
the  earl  of  Northampton,  before  they  fell  upon  the 
impoisonment:  for  always  before  men  fix  upon  a 
course  of  mischief,  there  be  some  rejections :  but  die 
he  must  one  way  or  other. 

Secondly,  That  mylord  of  Somerset  was  a  principal 
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practiser,  I  must  speak  it,  in  a  most  perfidious  manner, 
to  set  a   train  op  trap  for  Overbury  to  get  liim  into 
the  Towfir  ;  without  which  they  never  durst  have  at- 
tempted the  impoisonment. 

Tliirdly,  That  the  placing  of  the  lieutenant  Hel- 
wisse,  one  of  the  impoisoners,  and  the  displacing  of 
Waade,  was  by  the  means  of  my  lord  of  Somerset. 

Fourthly,  That  the  placing  of  Weston  the  under- 
keeper,  who  was  the  principal  impoisoner,  and  the 
displacing  of  Gary,  and  the  doing  of  all  this  within 
fifteen  days  after  Overbury Vs  commitment,  was  by  the 
means  and  countenance  of  my  lord  of  Somerset.  And 
these  two  were  the  active  instruments  of  the  impoi- 
sonment: and  this  was  a  business  that  the  lady's 
power  could  not  reach  unto. 

Fifthly,  That  because  there  must  be  a  time  for  the 
tragedy  to  be  acted,  and  chiefly  because  they  would 
not  have  tlie  poisons  work  upon  the  sudden;  and 
for  that  the  strength  of  Overbury 's  nature,  or  the  very 
custom  of  receiving  poison  into  his  body,  did  over- 
come the  poisons,  that  they  wrought  not  so  fast; 
therefore  Overbury  must  be  held  in  the  Tower.  And 
as  my  lord  of  Somerset,  got  him  into  the  trap,  so  he 
kept  him  in,  and  abused  him  with  continual  hopesof 
liberty;  and  diverted  all  thetrue  and  effectual  means 
of  his  liberty,  and  made  light  of  his  sickness  and  ei- 
tremities. 

Sixthly,  Tliat  not  only  the  plot  of  getting  Overbuiy 
into  the  Tower,  and  the  devices  to  hold  him  and  keep 
him  there  ;  but  the  strange  manner  of  his  close  keep- 
ing, being  in  but  for  a  contempt,  was  by  the  device 
and  means  of  my  lord  of  Somerset,  who  denied  his 
father  to  .see  liim,  denied  his  servants  that  offered  to 
be  shut  up  close  prisoners  with  him;  and  in  etfecl 
handled  it  so,  that  he  was  close  prisoner  to  all  bis 
friends,  and  open  and  exposed  to  all  Ins  enemies. 

Seventhly,  Thattlie  advertisement  which  my  ladT 
received  from  time  to  time  from  the  lieutenant  or 
Weston,  touching  Overbury "s  state  of  body  or  healtk 
were  ever  sent  up  to  the  court,  though  it  were  ill 
progress,  and  that  from  my  lady;  such  a  thirst  ai^j 
listening  this  lord  had  to  licar  that  he  wa.s  dispattbell 
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Lastly,  There  was  a  continual  negotiation  to  set 
Overbury's  head  on  work,  that  he  should  make  some 
recognition  to  clear  the  honour  of  the  lady ;  and  that 
he  should  become  a  good  instrument  towards  her  and 
her  friends:  allwhich  was  but  entertainment;  for  your 
lordships  shall  plainly  see  divers  of  my  lord  of  North- 
ampton's letters,  whose  hand  was  deep  in  this  busi- 
ness, written,  I  must  say  it,  in  dark  words  and  clauses ; 
that  there  was  one  thing  pretended  and  another  in- 
tended; that  there  was  a  real  charge,  and  there  was 
somewhat  not  real;  amain  drift,  and  a  dissimulation. 
Nay  farther,  there  be  some  passages  which  the  peers 
in  their  wisdom  will  discern  to  point  directly  at  the 
impoisonment. 

[After  this  inducement  followed  the  evidence  itself.] 


EFFECT 

OF  THAT  WHICH  WAS  SPOKEN 

LORD  KEEPER  OF  THE  GREAT  SEAL 
OF  ENGLAND, 

AT  THE  TAKING  OF  HIS  PLj^CE  IN  CHANCKBy. 
lu  Pfrinnoaiicc  of  the  Cbatge  liu  Miiiitv  had  giien  him  when  benednri  It*  Smi, 


Befoue  I  enter  into  the  business  of  the  court,  I  stall 
take  advantage  of  so  many  honourable  witnesses  to 
publish  and  make  known  summarily,  what  charge  the 
king's  most  excellent  majesty  gave  me  when  I  re- 
ceived the  seal,  and  what  orders  and  resolutions  1 
myself  have  taken  in  conformity  to  that  charge;  that 
the  king  may  have  the  honour  of  direction,  and  I  the 
part  of  obedience;  whereby  your  lordships,  and  tbe 
rest  of  the  presence,  shall  see  the  whole  time  of  mj 
sitting  in  thcchancery,whichraaybe  longer  or  shortCT. 
as  it  shall  please  God  and  the  king,  contracted  into 
one  hour.     And  this  I  do  fur  three  causes. 

First,  to  give  account  to  the  king  of  his  command- 
ment. 

Secondly,  that  it  may  be  a  guard  and  custody  W 
myself,  and  my  own  doings,  that  1  do  not  swerve  or 
recede  from  any  thing  that  I  have  professed  in  so 
noble  company. 

And  thirdly,  that  all  men  that  have  to  do  with  the 
chancery  or  the  seal,  may  know  what  they  shall  ei- 
pect,  and  both  set  their  hearts  and  my  ears  at  rest; 
not  moving  me  in  any  thing  against  these  rules; 
knowing  that  my  answer  is  now  turned  from  a  nobt 
vius  into  a  iioii  possiinms.  It  is  no  more,  I  will  not 
but,  I  cannot,  after  this  declaration. 

And  tiiis  I  do  also  under  three  cautions. 
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This  first  is,  tbat  there  be  some  things  of  a  more 
secret  and  council-like  nature,  more  fit  to  be  acted 
than  published.  But  those  things  which  I  shall  speak 
of  to-day  are  of  a  more  public  nature. 

The  second  is,  that  I  will  not  trouble  this  presence 
with  every  particular,  which  would  be  too  long;  but 
select  those  things  which  are  of  greatest  efficacy,  and 
conduce  most  adsummtis  rerum  ;  leaving  many  other 
particulars  to  be  set  down  in  a  table,  according  to  the 
good  example  of  my  last  predecessor  in  his  begin- 
ning. 

And  lastly,  that  these  imperatives,  which  I  have 
made  but  to  myself  and  my  times,  be  without  preju- 
dice to  the  authority  of  the  court,  or  to  wiser  men  that 
may  succeed  me;  and  chiefly  that  they  are  wholly 
submitted  unto  the  great  wisdom  of  my  Sovereign, 
and  the  absolute  prince  in  judicature  that  hath  been 
in  the  Christian  world ;  for  if  any  of  these  things 
which  I  intend  to  be  subordinate  to  his  directions, 
shall  be  thought  by  his  majesty  to  be  inordinate,  I 
shall  be  most  ready  to  reform  them.  These  things 
are  but  tanqtiam  album  pratoris;  for  so  did  the  Ro- 
man praetors,  which  have  the  greatest  affinity  with  the 
jurisdiction  of  the  chancellor  here,  who  used  to  set 
down  at  their  entrance,  how  they  would  use  their  juris- 
diction. And  this  I  shall  do,  my  lords,  in  verbis  mas- 
ctUis;  no  flourishing  or  painted  words,  but  such  as 
are  fit  to  go  before  deeds. 

The  king's  charge,  which  is  my  lanthorn,  rested 
upon  four  heads. 

The  first  was,  that  I  should  contain  the  jurisdiction 
of  the  court  within  its  true  and  due  limits,  without 
swelling  or  excess. 

The  second,  that  I  should  think  the  putting  of  the 
great  seal  to  letters  patents  was  not  a  matter  of  course 
to  follow  after  precedent  warrants ;  but  that  I  should 
take  it  to  be  the  maturity  and  fulness  of  the  king  s 
intentions:  and  therefore  of  the  greatest  parts  of  my 
trust,  if  I  saw  therein  any  scruple  or  cause  ot  stay, 
that  I  should  acquaint  him,  concludmg  with  a  Uuoa 
dubites  nefeceris. 
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The  third  was,  that  I  should  retrench  all  unneces- 
sary delays,  that  the  subject  mi;j;litfind  that  he  did 
enjoy  the  same  remedy  a^inst  the  fainting  of  the 
soul  and  the  consumption  of  the  estate;  which  was 
speedy  justice.     Bix  dat,  f/ui  cito  dat. 

The  fourth  was,  that  justice  might  pass  with  an  easy 
charge  as  might  be ;  and  that  those  same  brambles, 
tliat  grow  about  justice,  of  needless  charge  and  ex- 
pense, and  all  manner  of  exactions,  might  be  rooted 
out  so  far  as  might  be. 

These  commandments,  my  lords,  are  righteous, and, 
as  I  may  term  them,  sacred  ;  and  therefore  to  use  a 
sacred  form,  I  pray  God  bkss  the  king  for  his  great 
care  over  the  justice  of  the  land,  and  give  me,  his 
poor  sei'vant,  grace  and  power  to  observe  his  pre- 
cepts. 

Now  for  a  beginning  towards  it,  I  have  set  down 
and  applied  particular  orders  to-day  out  of  these  four 
genera!  heads. 

For  the  excess  or  tumour  of  this  court  of  chancery, 
I  shall  divide  it  into  five  natures. 

The  first  is,  when  the  court  doth  embrace  and  re- 
tain causes,  both  in  matter  and  circumstance  merely 
determinable  and  fit  for  tlie  common  law;  for,  my 
lords,  the  chancery  is  ordained  to  supply  the  law,  ana 
not  to  subvert  the  law.  Now  to  describe  unto  you  or 
delineate  what  those  causes  arc  that  are  fit  for  the 
court,  or  not  fit  for  the  court,  were  too  long  a  lecture. 
But  I  will  tell  you  what  remedy  I  liave  prepared.  I 
will  keep  the  keys  of  the  court  myself,  and  will  never 
refer  any  demurrer  or  plea,  tending  to  discharge  or 
dismiss  the  court  of  the  cause,  to  any  master  of  the 
chancery,  but  judge  of  it  myself,  or  atleast  the  mastCT 
of  the  rolls.  Nay  farther,  I  will  appoint  regularly, 
that  on  the  Tuesday  of  every  week,  which  is  the  diy 
of  orders,  first  to  hear  motions  of  that  nature  before 
any  other,  that  the  .subject  may  have  his  vaie  at  fiist 
without  attending,  and'tliut  the  court  do  not  keep  and 
accumulate  a  miscellany  and  confusion  of  causes  U 
all  natures. 

The  second  point  concernetli  the  time  of  the  cooi- 
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plaint,  and  the  late  comers  into  the  chancery ;  which 
stay  till  a  judgment  be  passed  against  them  at  the 
common  law,  and  then  complain :  wherein  your  lord- 
ships may  have  heard  a  great  rattle  and  a  noise  of  a 
prcemunirej  and  I  cannot  tell  what.  But  that  ques- 
tion the  king  hath  settled  according  to  the  ancient 
precedents  in  all  times  continued.  And  this  I  will 
say,  that  the  opinion,  not  to  relieve  any  case  after 
judgment,  would  be  a  guilty  opinion;  guilty  of  the 
ruin,  and  naufrage,  and  perishing  of  infinite  subjects : 
and  as  the  king  found  it  well  out,  why  should  a  man 
fly  into  the  chancery  before  he  be  hurt?  The  whole 
need  not  the  physician,  but  the  sick.  But,  my  lords, 
the  power  would  be  preserved,  but  the  practice 
would  be  moderate.  My  rule  shall  be  therefore,  that 
in  case  of  complaints  after  judgment,  except  the  judg- 
ments be  upon  nihil  dicity  and  cases  which  are  but 
disguises  of  judgment,  as  that  they  be  judgments  ob- 
tained in  contempt  of  a  preceding  order  in  this  court, 
yea,  and  after  verdicts  also,  I  will  have  the  party 
complainant  enter  into  good  bond  to  prove  his  sug- 
gestion; so  that  if  he  will  be  relieved  against  a  judg- 
ment at  common  law  upon  matter  of  equity,  he  shall 
do  it  tanquam  in  vinculis,  2A  his  peril. 

The  third  point  of  excess  may  be  the  over-frequent 
and  facile  granting  of  injunctions  for  the  staying  of 
the  common  laws,  or  tne  altering  of  possessions; 
wherein  these  shall  be  my  rules. 

I  will  grant  no  injunction  merely  upon  priority  of 
suit;  that  is  to  say,  because  this  court  was  first  pos- 
sessed :  a  thing  that  was  well  reformed  in  the  late  lord 
chancellor's  time,  but  usual  in  the  chancellor  Brom- 
ley's time;  insomuch,  as  I  remember,  that  Mr.  Dal- 
ton  the  counsellor  at  law  put  apasquil  upon  the  law 
in  nature  of  a  bill ;  for  seeing  it  was  no  more  but,  My 
lord,  the  bill  came  in  on  Monday,  and  the  arrest  at 
common  law  was  on  Tuesday,  I  pray  the  injunction 
upon  priority  of  suit :  he  caused  his  client  that  had  a 
loose  debtor,  to  put  his  bill  into  the  chancery  before 
the  bond  due  to  him  was  forfeited,  to  desire  an  order 
that  he  might  have  his  money  at  the  d^y,  because  he 
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would  be  sure  to  be  before  tbc  other.  I  do  not  mean 
to  make  it  a  matter  of  an  horse-race  who  shall  be  first 
at  Westminster- hall. 

Neither  will  I  grant  an  injunction  upon  matter 
contained  in  the  bill  only,  be  it  never  so  smooth  and 
specious;  but  upon  matter  confessed  in  the  defend- 
ant's answer,  or  matter  pre^iant  in  writing,  or  of  re- 
cord ;  or  upon  contempt  of  the  defendant  in  not  ap- 
pearing, or  not  answering,  or  trifling  with  the  court 
by  insufficient  answering.  For  then  it  may  be  thought 
that  the  4efcndant  stands  out  upon  purpose  to  get  the 
start  at  the  common  law,  and  so  to  take  advantage  of 
his  own  contempt;  which  may  not  be  suffered. 

As  for  injunctions  for  possession,  I  shall  mamtaio 
possessions  as  they  were  at  the  time  of  the  bill  exhi- 
bited ;  and  for  tlie  space  of  a  year  at  the  least  before, 
except  the  possession  were  gotten  by  force  or  any 
trick. 

Neither  will  I  alter  possession  upon  interlocutory 
orders,  until  a  decree;  except  upon  matter  plainly 
confessed  in  the  defendant's  answer,  joined  also  wuli 
a  plain  disability  and  insolvency  in  the  defendant  to 
answer  the  profits. 

As  for  takingof  possession  away  in  respect  of  con- 
tempts, I  will  jiave  all  the  process  of  the  court  spDt 
first,  and  a  sequestration  of  the  profits  before  I  come 
to  an  injunction. 

Tiie  fourth  point  is  concerning  the  communicating 
of  the  authority  of  the  chancellor  too  far;  and  making, 
upon  the  matter,  too  many  chancellors,  by  relyingtoo 
much  upon  the  reports  of  the  masters  of  the  chancery 
as  concludent.  I  know,  my  lords,  the  masters  of  the 
chancery  are  reverend  men;  and  the  great  mass  of 
thebusiness  of  tlie  court  cannotbe  sped  without  them; 
and  it  is  a  thing  the  chancellor  may  soon  fall  into  for 
his  own  ease,  to  rely  too  much  upon  them.  But  the 
course  that  I  will  take  generally  shall  be  this;  1  will 
make  no  binding  order  upon  any  report  of  ■  me  of  the 
masters,  without  giving  a  seven-night's  cay,  at  the 
least,  to  shew  cause  against  the  report,  which  never- 
theless  I  will  have  done  modestly,  and  with  d*  . 
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reverence  towards  them :  and  again,  I  must  utterly 
discontinue  the  making  of  an  hypothetical  or  condi- 
tional order;  that  if  a  master  of  the  chancery  do  cer- 
tify thus  and  thus,  that  then  it  is  so  ordered  without 
farther  motion ;  for  that  it  is  a  surprise,  and  giveth  no 
time  for  contradiction. 

The  last  point  of  excess  is,  if  a  chancellor  shall  be 
so  much  of  himself,  as  he  shall  neglect  assistance  of 
reverend  judges  in  cases  of  difficulty,  especially  if 
they  touch  upon  law,  or  calling  them,  shall  do  it  but 
pro  forma  tantum^  and  give  no  due  respect  to  their 
opinions :  wherein,  my  lords,  preserving  the  dignity 
and  majesty  of  the  court,  which  I  account  rather  in- 
creased than  diminished  by  grave  and  due  assistance, 
I  shall  never  be  found  so  sovereign  or  abundant  in 
mine  own  sense,  but  I  shall  both  desire  and  make 
true  use  of  assistance.  Nay,  I  assure  your  lordships, 
if  I  should  find  any  main  diversity  of  opinion  of  my 
assistants  from  mine  own,  thougn  I  know  well  the 
judicature  of  the  court  wholly  resteth  in  myself;  yet 
I  think  I  should  have  recourse  to  the  oracle  of  the 
king  s  own  judgment,  before  I  should  pronounce.  And 
so  much  for  the  temperate  use  of  the  authority  of  this 
court;  for  surely  the  health  of  a  court,  as  well  as  of  a 
body,  consisteth  in  temperance. 

For  the  second  commandment  of  his  majesty, 
touching  staying  of  grants  at  the  great  seal ;  there  may 
be  just  cause  of  stay,  either  in  the  matter  of  the 
grant,  or  in  the  manner  of  passing  the  same.  Out  of 
both  which  I  extract  these  six  principal  cases  which  I 
will  now  make  known :  all  which,  nevertheless,  I  un- 
derstand to  be  wholly  submitted  to  his  majesty's  will 
and  pleasure,  after  by  me  he  shall  have  been  inform- 
ed ;  for  if  iteraium  mandatum  be  come,  obedience  is 
better  than  sacrifice. 

The  first  case  is,  where  any  matter  of  revenue,  or 
treasure,  or  profit,  passeth  from  his  majesty ;  my  first 
duty  shall  be  to  examine,  whether  the  grant  hath 
passed  in  the  due  and  natural  course  by  the  great  of- 
ncers  of  the  revenue,  the  lord  treasurer  and  chancellor 
of  the  exchequer,  and  with  their  privity ;  which  if 
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I  find  it  not  to  be,  I  must  presume  it  to  have  passed 
ill  the  dark,  and  by  a  kind  of  surreption :  and  I  will 
make  stay  of  it  till  hjs  majesty's  pleasure  be  farther 
known. 

Secondly,  if  it  be  a  grant  that  is  not  merely  vul- 
gar, and  liath  not  of  course  passed  at  the  signet  by  a 
fac  simile,  but  needetli  science,  my  duty  shall  be  to 
examine  whether  it  hath  passed  by  the  learned  coun- 
sel and  had  their  docket;  which  is,  that  his  majesty 
reads  and  leads  him.  And  if  1  find  it  otherwise,  al- 
though the  matter  were  not  in  itself  inconvenient,  yet 
I  hold  it  a  just  cause  of  stay,  for  precedents  sake,  to 
keep  men  in  the  riglit  way. 

Thirdly,  if  it  be  a  grant  which  I  conceive,  out  of 
ray  little  knowledge,  to  be  against  the  law  ;  of  which 
nature  Theodosius  ja-as  wont  to  say,  when  he  was 
pressed,  "  1  spake  it,  or  I  wrote  it,  but  I  granted  it 
"  not  if  it  be  unjust:"'  1  will  call  the  learned  counsel 
to  it,  as  well  him  that  drew  the  book  as  the  rest,  or 
some  of  them :  and  if  we  find  cause,  I  will  inform  his 
majesty  of  our  opinion,  cither  by  myself  or  some  of 
tliem.  And  as  for  the  judges,  they  are  judges  ctf 
grants  past,  but  not  of  grants  to  come,  except  the 
king  call  them. 

Foui-tiily,  if  the  grants  be  against  the  king's  public 
book  of  bounty,  I  am  expressly  commanded  to  slay 
them  until  the  king  either  revise  his  book  in  general, 
or  give  direction  in  particular. 

Fifthly,  if,  as  a  counsellor  of  estate,  I  do  foresee 
inconvenience  to  ensue  by  the  grant  in  reason  of 
estate,  in  respect  of  the  kings  honour,  or  discontent, 
and  murmur  of  the  people ;  !  will  not  trust  mine  own 
judgment,  but  I  will  either  acquaint  his  majesty  with 
it,  or  the  council  table,  or  some  such  of  my  lords  as 
1  shall  think  it. 

Lastly,  formatter  of  pardons;  if  it  be  for  treason, 
misprision,  murder,  either  expressed  or  involute,  by 
a  non-uln-tanlc ;  or  of  piracy,  or  o? pnet      lirt,  of  of 
fines  or  exemplary  punishment  in  the  s      -chamber,    j 
or  some  iither  natures;   I  shall  by  the  gi      ;e  of  God    I 
atay  them  until  his  majesty,  who  is  t       tountain  of  I 
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grace,  may  resolve  between  God  and  him,  how  far 
grace  shall  abound  or  super-abound. 

And  if  it  be  of  persons  attainted  and  convicted  of 
robbery,  burglary,  etc.  then  will  I  examine  whether 
the  pardons  passed  the  hand  of  any  justice  of  assize^  or 
other  commissioners,  before  whom  the  trial  was  made ; 
and  if  not,  I  think  it  my  duty  also  to  stay  them. 

And  your  lordships  see  in  this  matter  of  the  seal, 
and  his  Majesty's  royal  commandment  concerning  the 
same,  I  mean  to  walk  in  the  light ;  so  that  men  may 
know  where  to  find  me  :  and  this  publishing  thereof 
plainly,  I  hope,  will  save  the  king  from  a  great  deal 
of  abuse,  and  me  from  a  great  deal  of  envy ;  when 
men  shall  see  that  no  particular  turn  or  end  leads  me, 
but  a  general  rule. 

Forthe  third  general  head  of  his  Majesty's  precepts 
concerning  speedy  justice,  it  rests  much  upon  myself, 
and  much  upon  others :  yet  so,  as  my  procuration  may 
give  some  remedy  and  order  to  it.     For  myself,  lam 
resolved  that  my  decree  shall  come  speedily,  if  riot  in- 
stantly, after  the  hearing,   and  my  signed  decree 
speedily  upon  my  decree  pronounced .  For  it  hath  been 
a  manner  much  used  of  late  in  my  last  lord's  time,  of 
whom  I  learn  much  to  imitate,  and  somewhat  to 
avoid ;  that  upon  the  solemn  and  full  hearing  of  a 
cause  nothing  is  pronounced  in  court,  but  breviates  are 
required  to  be  made ;  which  I  do  not  dislike  in  itself 
in  causes  perplexed.     For  I  confess  I  have  somewhat 
of  the  cunctative ;  and  I  am  of  opinion,  that  whoso- 
ever is  not  wiser  upon  advice  than  upon  the  sudden, 
the  same  man  was  no  wiser  at  fifty  than  he  was  at 
thirty.     And  it  was  my  father's  ordinary  word,  *'  You 
"  must  give  me  time."     But  yet  I  find  when  such 
breviates  were  taken,  the  cause  was  sometimes  for- 
gotten a  term  or  two,  and  then  set  down  for  a  new 
hearing,  three  or  four  terms  after.     And  in  the  mean 
time  the  subjects  pulse  beats  swift, though  the  chancery 
pace  be  slow.     Of  which  kind  of  intermission  I  see 
no  use,  and  therefore  I  will  promise  regularly  to  pro- 
nounce my  decree  within  few  days  after  my  hearing ; 
and  to.  sign  my  decree  at  the  least  in  the  vacation  after 
the  pronouncing.  For  fresh  justice  is  the  sweetest.  And 
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to  the  end  that  there  be  no  delay  of  justice,  nor  any 
other  ineans-makino;  or  labouring,  but  the  labouring 
of  the  counsel  at  the  bar. 

Acrain,  because  justice  is  a  sacred  thing,  and  the 
end  for  which  I  am  called  to  this  place,  and  therefore 
is  my  way  to  heaven  ;  and  if  it  be  shorter,  it  is  never 
a  whitthe  worse,  1  shall,  by  the  grace  of  God,  as  far 
as  God  will  give  me  strength,  add  the  afternoon  to 
the  forenoon,  and  some  fourth  night  of  the  vacation  to 
the  term,  for  the  expediting  and  clearing  of  the  causes 
of  the  court ;  only  the  depth  of  the  three  long  vaca- 
tions I  would  reserve  in  some  measure  free  from  busi- 
ness of  estate,  and  for  studies,  arts  and  sciences,  to 
which  in  my  own  nature  I  am  most  inclined. 

There  is  another  point  of  true  expedition,  which 
resteth  much  in  myself,  and  that  is  in  my  manner  of 
giving  orders.  For  I  have  seen  an  affectation  of  dis- 
patch turn  utterly  to  delay  at  length  :  for  the  manner 
of  it  is  to  take  the  tale  out  of  the  couDsellor  at  the 
bar  his  mouth,  and  to  give  a  cursory  order,  notbin? 
tending  or  conducting  to  the  end  of  the  business,  fi 
makes  me  remember  what  I  heard  one  say  of  a  judge 
that  sat  in  chancery  ;  that  he  would  make  forty  ordere 
in  a  morning  out  of  the  way,  and  it  was  out  of  the 
way  indeed  ;  for  it  was  nothing  to  the  end  of  the  bu- 
siness: and  this  is  that  which  makes  sixty,  eighty,  an 
hundred  orders  in  a  cause,  to  and  fro,  begetting  one 
another ;  and  like  Penelope's  web,  doingand  undoiitg- 
IJut  I  mean  not  to  purchase  the  praise  of  expeditivc 
in  that  kind  ;  but  as  one  that  have  a  feeling  of  my 
duty,  and  of  the  case  of  others.  My  endeavour  shall 
be  to  hear  patiently,  and  to  cast  my  order  into  such  ■ 
mold  as  may  soonest  bring  the  subject  to  the  end  of 
his  journpy. 

As  for  delays  that  may  concern  others,  first  the 
great  abuse  is,  that  if  the  plaintifthave  got  an  injunc- 
tion to  stay  suits  at  the  common  law,  then  he  will  spin 
out  his  cause  at  length.  But  by  the  grace  of  God  I 
will  make  injunctions  but  an  hard  pillow  to  sleep  on; 
for  if  I  find  that  he  prosecutes  not  with  effect,  he  may 
perhaps,  when  he  is  awake,  find  not  only  his  injunc-  j 
tion  dissolved,  but  his  cause  dismissed.  I 
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There  be  other  particular  orders,  I  mean  to  take  tor 
non  prosecution  or  faint  prosecution,  wherewith  I  will 
not  trouble  you  now,  because  summa  sequar  fastigia 
rerum.     And  so  much  for  matter  of  expedition. 

Now  the  fourth  and  last  point  of  the  king's 
commandment ;  for  the  cutting  off  imnecessary  charge 
of  the  subject,  a  great  portion  of  it  is  fulfilled  in  the 
precedent  article ;  for  it  is  the  length  of  suits  that 
doth  multiply  charges  chiefly ;  but  yet  there  are  some 
other  remedies  that  do  conduce  thereunto. 

First,  therefore,  I  will  maintain  strictly,  and  with 
severity,  the  former  orders  which  I  find  my  lord  chan- 
cellor hath  taken,  for  the  immoderate  and  needless 
prolixity,  and  length  of  bills,  and  answers,  and  so 
forth ;  as  well  iri^punishing  the  party,  as  fining  the 
counsel,  whose  hand  I  shall  find  at  such  bills, 
answers,  etc. 

Secondly,  for  all  the  examinations  taken  in  the 
court,  I  do  give  charge  unto  the  examiners,  upon 
peril  of  losing  their  places,  that  they  do  not  use  any 
idle  repetitions,  or  needless  circumstances,  in  setting 
down  the  depositions  taken  by  them ;  and  I  would  1 
could  help  it  likewise  in  the  country,  but  that  is  al- 
most impossible. 

Thirdly,  I  shall  take  a  diligent  survey  of  the  copies 
in  chancery,  that  they  have  their  just  number  of  lines, 
and  without  open  and  wasteful  writing. 

Fourthly,  I  shall  be  careful  there  be  no  exaction  of 
any  new  fees,  but  according  as  they  have  been  here- 
tofore set  and  tabled. 

As  for  lawyers  fees,  I  must  leave  that  to  the  con- 
science and  merit  of  the  lawyer ;  and  the  estimation 
and  gratitude  of  the  client :  but  this  I  can  do  ;  I  know 
there  have  used  to  attend  this  bar  a  number  of  lawyers 
that  have  not  been  heard  sometimes,  and  scarce  once 
or  twice  in  a  term ;  and  that  makes  the  client  seek  to 
great  counsel  and  favourites,  as  they  call  them,  for 
every  order  that  a  mean  lawyer  might  as  well  dispatch, 
a  term  fitter  for  kings  than  judges.  And  therefore  to 
help  the  generality  of  lawyers,  and  therein  to  ease  the 
client,  I  will  constantly  observe  that  every  Tuesday, 
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and  other  days  of  orders,  after  nine  o'clock  strucken, 
I  will  liL'ar  the  har  until  eltven,  or  half  an  hour  after 
ten  at  the  least.  And  since  I  am  upon  the  point  whom 
I  will  hear,  your  lordships  will  give  me  leave  to  tell 
you  a  fancy.  It  falleth  out,  that  there  be  three  of  us 
the  king's  servants  in  great  places,  that  are  lawyers 
by  descent,  Mr.  Attorney  son  of  a  judge,  Mr.  Soli- 
citor likewise  son  of  a  judge,  and  myself  a  chancellor's 
son. 

Now  because  the  law  roots  so  well  in  my  lime,  I 
will  water  it  at  the  root  thus  far,  as  besides  these  great 
ones,  I  will  hear  any  judge's  son  before  a  Serjeant, 
and  any  Serjeant's  son  before  a  reader,  if  there  be  not 
many  of  them. 

Lastly,  for  the  better  ease  of  the  subjects,  and  the 
bridling  of  contentious  suits,  I  shall  give  better,  that 
is  greater,  costs  where  the  suggestions  are  not  proved, 
than  hath  been  hitherto  used. 

There  be  divers  orders  for  the  better  reglement 
of  this  court ;  and  for  granting  of  writs,  and  for  grant- 
ing of  benefices  and  others,  which  I  shall  set  down  in 
a  table.  But  I  will  deal  with  no  other  to-day  butsucl 
as  have  a  proper  relation  to  his  Majesty's  command- 
ment ]  it  being  my  comfort  that  I  serve  such  a  master, 
that  I  shall  need  to  be  but  a  conduit  only  for  the 
conveying  of  his  goodness  to  his  people.  And  it  is 
true,  that  I  do  affect  and  aspire  to  make  good  that 
saying,  that  Opt'nmis  viagistratus  prccstat  opljjntf 
Ivgi;  which  is  true  in  his  Majesty.  And  for  myself, 
I  doubt,  I  shall  not  attain  it.  But  yet  I  have  a  do- 
mestic example  to  follow.  My  lords,  I  have  no  more 
tu  sav.  but  now  I  will  go  on  to  the  business  of 
court. 


Qore 


THE 

SPEECH 

WBICfl  WAS  UtlO  IT 


THE  LORD  KEEPER  OF  THE  GREAT  SEAL 

In  the  Star-Chamber,  before  the  Sammer  ChtmitSy  the  King 

being  then  in  Scotland,  1617. 


The  king,  by  his  perfect  declaration  published  in 
this  place  concerning  judges  and  justices,  hath  made 
the  speech  of  his  chancellor,  accustomed  before  the 
circuits,  rather  of  ceremony  than  of  use.  For  as  in  his 
book  to  his  son  he  hath  set  forth  a  true  character  and 
platform  of  a  king ;  so  in  this  his  speech  he  hath  done 
the  like  of  a  judge  and  justice :  which  sheweth,  that 
as  his  majesty  is  excellently  able  to  govern  in  chief; 
so  he  is  likewise  well  seen  and  skilful  in  the  inferior 
offices  and  stages  of  justice  and  government ;  which 
is  a  thing  very  rare  in  kings. 

Yet  nevertheless,  somewhat  must  be  said  to  fulfil  an 
old  observance ;  but  yet  upon  the  king's  grounds,  and 
very  briefly :  for,  as  Solomon  saith  in  another  case.  In 
thae  things  who  is  he  that  can  come  after  the  king  ? 

First,  You  that  are  the  judges  of  circuits  are,  as  it 
were,  the  planets  of  the  kingdom,  I  do  you  no  disho- 
nour in  giving  you  that  name,  and  no  doubt  you  have 
a  CTeat  stroke  in  the  frame  of  this  government,  as  the 
other  have  in  the  great  frame  of  the  world.  Do  there- 
fore as  they  do,  move  always,  and  be  carried  with  the 
motion  of  your  first  mover,  which  is  your  sovereign. 
A  popular  judge  is  a  deformed  thing :  and  plaudttes 
are  fitter  for  players  than  for  magistrates.  Do  good 
to  the  people,  love  them  and  give  them  justice  ;  but 
let  it  be,  as  the  Psalm  saith,  nihil  inde  expectantes ; 
looking  for  nothing,  neither  praise  nor  profit. 
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Yet  my  meaning  is  not,  when  I  wish  you  to  take 
lieed  of  popularity,  that  you  should  be  imperious  and 
strange  to  the  gentlemen  of  the  country.  You  are 
above  them  in  power,  but  your  rank  is  not  much  un- 
equal ;  and  learn  this,  that  power  is  ever  of  greatest 
strength,  when  it  is  civilly  carried. 

Secondly,  You  must  remember,  that  besides  your 
ordinary  administration  of  justice,  you  do  carry  the 
two  glasses  or  mirrors  of  tlie  state;  for  it  is  your  duty 
in  these  your  visitations,  to  represent  to  the  people 
the  graces  and  care  of  the  king :  and  again,  upon 
your  return,  to  present  to  tlie  king  the  distastes  and 
griefs  of  the  people. 

Mark  what  the  king  says  in  his  book  :  "  Procure 
"  reverence  to  the  king  and  the  law  ;  iuform  my 
"  people  tmly  of  me  (which,  we  know,  is  hard  to  do 
according  to  theexcellency  of  his  merit ;  but  yet  en- 
deavour it),  "  how  zealous  I  am  for  religion  ;  how  I 
"  desire  law  may  be  maintained  and  JJourish;  that 
"  every  court  should  have  its  jurisdiction  ;  that  every 
"  subject  should  submit  himself  to  the  law."  Andirf 
this  you  have  had  of  late  no  small  occasion  of  notice 
and  remembrance,  by  the  great  and  strait  change 
that  the  king  hath  given  me  a.s  keeper  of  his  seal, 
for  the  governing  of  the  chancery  without  tumour  or 
excess. 

Again,  c  re  nata,  you  at  this  present  ought  to  make 
the  people  know  and  consider  the  king's  blessed  care 
and  providence  iu  governing  this  realm  in  his  ab- 
sence; so  that  sitting  at  the  helm  of  another  kingdom, 
not  without  great  aliairs  and  business ;  yet  he  governs 
all  things  here  by  his  letters  and  directions,  as  punc- 
tually and  perfectly  a?  if  he  were  present. 

I  assure  yon,  my  lords  of  the  council,  and  I  do  I 
much  admire  the  extension  and  latitude  of  his  can  1 
in  all  'liiugs.  I 

In  the  high  commission  he  did  conceive  Lsinevof  ( 
government  was  a  little  shrunk;  he  recommaided  i 
the  care  of  it,  I 

He  hath  called  for  the  accounts  of  the  last  circuil  1 
from  the  judges  to  be  transmitted  unto  him  inScoUMi  1 
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Touching  the  infioBtalioii  of  pjiatgis  he  huh  been 
careful,  and  is,  and  hath  put  thn^gs  m  a  vajr. 

All  things  that  coDceni  the  lefennatioD  or  the  pfaoi^ 
tation  of  Ireland,  he  hath  gireii  in  them  punctual  aad 
resolute  directioiis.     All  dhis  in  absence. 

I  give  but  a  few  inalancfs  of  a  public  natme ;  tike 
secrets  of  council  I  may  not  eaVsi  into,  thoogh  his 
dispatches  into  France,  Spain,  and  &e  Low  Coon- 
tries,  now  in  his  absence,  are  also  notorious  as  totike 
outward  sending.  So  that  I  must  conclude  that  his 
m^esty  wants  but  more  kii^;doDis,  for  I  see  he  coold 
aumce  to  all. 

As  for  the  other  glass  I  told  you  o^  of  lepresentiBg 
to  the  king  the  griefs  of  his  people,  without  doubt  it 
is  prdperly  your  part ;  for  the  king  ought  to  be  in- 
formed of  any  thing  amiss  in  the  state  ^rf*  his  countries 
£rom  the  observations  and  relations  of  die  judgei^ 
that  indeed  know  the  pulse  of  the  country,  rather 
than  from  discourse.  But  for  this  glass,  thanks  be  to 
God,  I  do  hear  from  you  all,  that  there  was  nerer 
greater  peace,  obedience,  and  contentment  in  the 
country;  though  the  best  goY^icnments  be  always  like 
the  fairest  crystals,  wherein  every  little  icicle  or  grain 
is  seen,  which  in  a  fouler  stone  is  never  perceived. 

j^ow  to  some  particulars,  and  not  many :  of  all 
other  things  I  must  begin  as  the  king  begins ;  that  is^ 
with  the  cause  of  religion,  and  especially  the  hoUow 
church-papist  St.  Augustin  hath  a  good  comparison 
of  such  men,  affirming,  that  they  are  like  the  roots  of 
Bettle9,  which  themselves  sting  not,  but  yet  they  bear 
all  the  stinging  leaves :  let  me  know  of  such  roots, 
and  I  will  root  them  out  of  the  country. 

Next,  for  the  matter  of  religion ;  in  the  principal 
place  I  recommended  both  to  you  and  to  the  justices, 
the  countenancing  of  godly  and  zealous  preachers. 
I  mean  not  sectaries  or  novellists,  but  those  which 
are  sound  and  conform,  and  yet  pious  and  reverend : 
for  there  will  be  a  perpetual  defection,  except  you 
keep  men  in  by  preaching,  as  well  as  law  doth  by 
punishing ;  and  commonly  spiritual  diseases  are  not 
cured  but  by  spiritual  remedies. 
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Next,  lot  tne  commend  unto  you  the  repressing,  as 
much  as  may  be,  of  taction  in  the  countries,  of  which 
ensue  infinite  inconveniencies,  and  perturbations  of 
all  good  order,  and  crossing  of  all  good  service  in 
court  or  country,  or  wheresoever.  Cicero,  when  he 
was  consul,  had  devised  a  fine  remedy,  a  mild  one, 
but  an  effectual  and  apt  one,  for  he  saith,  Eos,  qui 
otiitm  perturbaiit,  reddam  otiosos.  Those  that  trouble 
others  quiet,  I  will  give  them  quiet ;  they  shall  have 
nothing  to  do,  nor  no  authority  shall  be  put  into  their 
hands.  If  1  may  know  from  you,  of  any  who  are  in 
the  country  that  are  heads  or  hands  of  faction,  or 
men  of  turbulent  spirits  ;  I  shall  give  them  Cicero'* 
reward,  as  much  as  in  me  is. 

To  conclude,  study  the  king's  book,  and  study 
yourselves  how  you  profit  by  it,  and  all  shall  be  well. 
And  you  the  justices  of  peace  in  particular,  let  me 
say  this  to  you,  never  king  of  this  realm  did  you  so 
much  honour  as  the  king  hath  done  you  in  his  speech, 
by  being  your  immediate  director,  and  by  sorting  you 
and  your  service  with  the  service  of  ambassadors,  and 
of  his  nearest  attendance.  Nay  more,  it  seems  his 
majesty  is  willing  to  do  the  state  of  justice  of  peace 
honour  actively  also  ;  by  bringing  in  with  time  the 
like  form  or  commission  into  the  government  of  Scot- 
land, as  that  glorious  king,  Edward  the  Third,  did 
plant  this  commission  here  in  this  kingdom.  And 
therefore  you  are  not  fit  to  be  copies,  except  you  be 
fair  written  without  blots  or  blurs,  or  any  thing  un- 
worthy your  authority  :  and  so  I  will  trouble  you  do 
longer  for  this  time. 


THE 

SPEECH 

SIR  FRANCIS  BACON, 

LORD  KEEPER  OF  THE  GREAT  SEAL  OP  ENGLAND, 

TO 

SIR  WILLIAM  JONES, 

vroM  ■!•  cAixia«  to  mm 
LORD  CHIEF  JUSTICE  OF  IRELAND,  1617. 


Sir  WiUiam  Jones  ^ 

The  king's  most  excellent  majesty,  being  duly  in- 
formed of  your  sufficiency  every  way,  hath  called  you, 
by  his  writ  now  returned,  to  the  state  and  degree  of 
a  Serjeant  at  law ;  but  not  to  stay  there,  but,  being  so 
qualified,  to  serve  him  as  his  chief  justice  of  his  king  s 
bench  in  his  realm  of  Ireland.  And  therefore  that 
which  I  shall  say  to  you,  must  be  applied  not  to  your 
Serjeant's  place,  which  you  take  but  in  passage,  but  to 
that  great  place  where  you  are  to  settle;  and  because 
I  will  not  spend  time  to  the  delay  of  the  business  of 
causes  of  the  court,  I  will  lead  you  the  short  journey 
by  examples,  and  not  the  long  by  precepts. 

The  place  that  you  shall  now/serve  in,  hath  been 
fortunate  to  be  well  served  in  four  successions  before 
you :  do  but  take  unto  you  the  constancy  and  integrity 
of  Sir  Robert  Grardiner;  the  gravity,  temper,  and 
direction  of  Sir  James  Lea ;  the  quickness,  industry, 
and  dispatch  of  Sir  Humphry  Winch ;  the  care  and 
affection  to  the  commonwealth,  and  the  prudent  and 
politic  administration  of  Sir  John  Denham,  and  you 
shall  need  no  other  lessons.  They  were  all  Lincoln's- 
Inn  men  as  you  are,  you  have  known  thqm  as  well 
in  their  beginnings,  as  in  their  advancement. 
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Btrt  because  you  are  to  be  there  not  only  chief  jus- 
tice, but  a  counsellor  of  estate,  I  will  put  you  in  mind 
of  the  great  work  now  in  hand,  that  you  may  ruae 
your  thoughts  according  unto  it.  Ireland  is  die  last 
exfiliis  Europa,  which  hath  been  reclaimed  from  de- 
solation, and  a  desart,  in  many  parts,to population  and 
plantation;  and  from  savage  and  barbarous  customs 
to  humanity  and  civility.  This  is  the  king's  worit  in 
c^ief :  it  is  his  garland  or  heroical  virtue  and  felicity, 
denied  to  bis  progenitors,  and  reserved  to  his  times. 
The  work  is  not  yet  conducted  to  perfection,  but  is  in 
fair  advance:  and  this  I  will  say  confidently,  th^if 
God  bless  this  kingdom  with  peace  and  justice^  no 
usurer  is  so  sure  in  seven  years  space  to  double  his 
principal  with  interest,  and  interest  upon  interest,  as 
that  kingdom  is  within  the  same  time  to  double  the 
stockbotb  of  wealth  and  people.  So  as  that  kingdom, 
which  once  within  these  twenty  years  wise  men  were 
wont  to  doubt  whether  they  should  wish  it  to  be  in  a 
pool,  is  like  now  to  become  almost  a  garden,  and 
younger  sister  to  Great  Britain.  And  therefore  you 
must  set  down  with  yourself  to  be  not  only  a  just 
governor,  and  a  good  chief  justice,  as  if  it  were  in 
England,  but  under  the  king  and  the  deputy  you  are 
to  be  a  master-builder,  and  a  master-planter,  and  re- 
ducer  of  Ireland.     To  which  t    •   •     — 
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shall  be  improved  in  value  with  increase  manifold 
and  the  king  shall  be  tied  to  his  dry  rent. 

My  last  direction,  though  first  in  weight,  is  that 
you  do  all  good  endeavours  to  proceed  resolutely  and 
constantly,  and  yet  with  due  temperance  and  equality, 
in  matters  of  reUgion;  lest  Ireland  civil  become  more 
dangerous  to  us  dian  Ireland  savage.  So  God  give 
you  comfort  of  your  place. 

After  Sir  William  Jones's  speech : 

I  had  forgotten  one  thing,  which  was  this.  You 
may  take  exceeding  great  comfort,  that  you  shall 
serve  with  such  a  deputy ;  one  that,  I  think,  is  a  man 
ordained  of  God  to  do  great  good  to  that  kingdom, 
and  this  I  think  good  to  say  to  you,  that  the  true 
temper  of  a  chief  justice  towards  a  deputy  is,  neither 
servilely  to  second  him,  nor  factiously  to  oppose  him. 


THE 

LORD  KEEPER^S  SPEECH, 

IN  THE  EXCHEQUER, 


TO 


SIR  JOHN  DENHAM, 

When  he  was  called  to  be  one  of  the  Barons  of  ihc 

Exchequer,  in  1617. 


Si?'  John  Daiham^ 

The  king,  of  his  grace  and  favour,  hath  made  choice 
of  you  to  be  one  of  the  barons  of  the  exchequer,  to 
succeed  to  one  of  the  gravest  and  most  reverend 
judges  of  this  kingdom;  for  so  I  hold  baron  Altham 
was.  The  king  takes  you  not  upon  credit  but  proof, 
and  great  proof  of  your  former  service :  and  that  in 
both  those  kinds  wherein  you  are  now  to  serve:  for 
as  you  have  sliewed  yourself  a  good  judge  between 
party  and  party,  so  you  have  shewed  yourself  a  good 
administer  of  the  revenue,  both  when  you  were  chief 
baron,  and  since  as  counsellor  of  estate  there  in  Ire- 
land, where  the  council,  as  you  know,  doth  in  great 
part  manage  and  messuage  the  revenue. 

And  to  both  these  parts  I  will  apply  some  admo- 
nitions, but  not  vulgar  or  discursive,  but  apt  for  the 
times,  and  in  few  words,  for  they  are  best  remem- 
bered. 

First  therefore,  above  all  you  ought  to  maintain  the 
king's  prerogative,  and  to  set  down  with  yourself,  that 
tlie  kinix  s  preroQ:ative  and  the  law  are  not  two  thinsfs; 
but  the  king's  prerogative  is  law,  and  the  principal 
part  of  the  law,  the  first-born  or  pa7\s  prhna  of  the 

law:  and  therefore  in  conservinrr  or  maintaininor that, 

^ 

you  conserve  and  maintain  the  law.  There  is  not  in 
the  body  of  man  one  law  of  the  head,  and  another  of 
the  bodv,  but  all  is  one  entire  law. 
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The  next  point  that  I  would  now  advise  you  is,  that 
you  acquaint  yourself  diligently  with  the  revenue ; 
and  also  with  the  ancient  records  and  precedents  of 
this  court.  When  the  famous  case  of  the  copper-mines 
-was  argued  in  this  court,  and  judged  for  the  king,  it 
was  not  upon  the  fine  reasons  of  wit ;  as  that  the  king's 
prerogative  drew  to  it  the  chief  m  quaque  specie  :  the 
lion  is  the  chief  of  beasts,  the  eagle  the  chief  of  birds, 
the  whale  the  chief  of  fishes,  ftnd  so  copper  the  chief 
of  minerals ;  for  these  are  but  dalliances  of  law  and 
ornaments :  but  it  was  the  grave  records  and  prece- 
dents that  grounded  the  judgment  of  that  cause ;  and 
therefore  I  would  have  you  both  guide  and  arm  your- 
self with  them  against  these  vapours  and  fumes  of 
law,  which  are  extracted  out  of  men's  inventions  and 
conceits. 

The  third  advice  I  will  give  you  hath  a  large  extent; 
it  is,  that  you  do  your  endeavour  in  your  place  so  to  ma- 
nage the  king's  justice  and  revenue,  as  the  king  may 
have  most  profit,  and  the  subject  least  vexation  :  for 
when  there  is  much  vexation  to  the  subject,  and  little 
benefit  to  the  king,  then  the  exchequer  is  sick  :  and 
when  there  is  much  benefit  to  the  king,  with  less 
trouble  and  vexation  to  the  subject,  then  the  exche- 
quer is  sound.  As  for  example ;  if  there  shall  be 
much  racking  for  the  king's  old  debts  ;  and  the  more 
fresh  and  late  debts  shall  be  either  more  negligently 
called  upon,  or  over-easily  discharged,  or  over-indul- 
gently  stalled  :  or  if  the  number  of  informations  be 
many,  and  the  king's  part  or  fines  for  compositions  a 
trifle ;  or  if  there  be  much  ado  to  get  the  king  new 
land  upon  concealments,  and  that  which  he  hath  al- 
ready be  not  known  and  surveyed,  nor  the  woods 
preserved,  (I  could  put  you  many  other  cases)  this  falls 
within  that  which  I  term  the  sick  estate  of  the  exche- 
quer :  and  this  is  that  which  makes  every  man  ready 
with  their  undertakings  and  their  projects  to  disturb 
the  ancient  frame  of  tne  exchequer;  than  the  which, 
I  am  persuaded,  there  is  not  a  better,  this  being  the 
burden  of  the  song :  That  much  goeth  out  of  the 
subject's  purse,  and  little  cometh  to  the  king's  purse. 
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Therefore,  give  tbem  not  that  advantage  so  to  say. 
Sure  I  am,  that  besides  your  own  associates,  the  ba- 
rons, you  serve  with  two  superior  great  officers,  that 
Iiave  honourable  and  true  ends,  and  desire  to  serve 
the  king  and  right  the  subject. 

There  resteth,  that  I  deliver  you  your  patent. 


HIS  LORDSHIP'S  SPEECH, 

IN   THB 

COMMON  PLEAS, 

TO 

JUSTICE  HVTTON, 

When  he  was  called  to  be  one  of  the  Judges  of  the 

Common  Pleas. 


Mr.  Serjeant  Hutton^  ' 

The  king's  most  excellent  majesty,  being  duly  in- 
formed of  your  learning,  integrity,  discretion,  experi- 
ence, means,  and  reputation  in  your  country,  hath 
thought  fit  not  to  leave  you  these  talents  to  be  em- 

Eloyed  upon  yourself  only,  but  to  call  you  to  serre 
imself,  and  his  people,  intheplaceof  one  of  his  jus- 
tices of  the  court  of  common-pleas. 

This  court  where  you  are  to  serve,  is  the  local  cen- 
tre and  heart  of  the  laws  of  this  realm :  here  the  subject 
hath  his  assurance  by  fines  and  recoveries ;  here  he 
hath  his  fixed  and  invariable  remedies  by  pnecipes  and 
writs  of  right ;  here  justice  opens  not  by  a  by-gate  of 
privilege,  but  by  the  great  gate  of  the  king's  original 
writs  out  of  the  chancery.  Here  issues  process  of  out- 
lawry ;  if  men  will  not  answer  law  in  this  centre  of 
law,  they  shall  be  cast  out.  And  therefore  it  is  pro- 
per for  you,  by  all  means,  with  your  wisdom  and  for- 
titude, to  maintain  the  laws  of  the  realm :  wherein, 
nevertheless,  I  would  not  have  you  head-strong,  but 
heart-strong ;  and  to  weigh  and  remember  with  your- 
self, that  the  twelve  judges  of  the  realm  are  as  the 
twelve  lions  under  Solomon's  throne :  they  must  shew 
their  stoutness  in  elevating  and  bearing  up  the  throne. 
To  represent  unto  you  the  lines  and  portraitures  of  a 
good  judge : 

The  first  is,  that  you  should  draw  your,  learning 
out  of  your  books,  not  out  of  your  brain. 
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2.  That  you  should  mix  well  the  freedom  of  your 
own  opinion  with  the  reverence  of  the  opinion  of  your 
fellows. 

3.  That  you  should  continue  the  studying  of  your 
books,  and  not  to  spend  on  upon  the  old  stock. 

4.  That  you  should  fear  no  man's  face,  and  yet  not 
turn  stoutness  into  bravery. 

5.  Tiiat  you  should  be  truly  impartial,  and  not  so 
as  men  may  see  affection  through  fine  carriage, 

6.  That  you  should  he  a  light  to  jurors  to  open  their 
eyes,  but  not  a  guide  to  lead  them  by  the  noses. 

7.  That  you  atl'ect  not  the  opinion  of  pregnancy 
and  expedition  by  an  impatient  and  catching  hearing 
of  the  counsellors  at  the  bar. 

S.  That  your  speech  be  with  gravity,  as  one  of  the 
sages  of  the  law ;  and  not  talkative,  nor  with  imper- 
tinent flying  out  to  shew  learning. 

9.  That  your  hands,  and  the  hands  of  your  hands, 
I  mean  those  about  you,  be  clean,  and  uucorruptfrom 
gifts,  fiom  meddling  in  titles,  and  from  serving  of 
turns,  be  they  of  great  ones  or  small  ones. 

10.  That  you  contain  the  jurisdiction  of  the  court 
witiiin  the  ancient  merestones,  without  removing  the 
mark. 

1 1 .  Lastly,  That  you  carry  such  a  hand  over  your 
ministers  and  clerks,  as  that  they  may  rather  be  in 
awe  of  you,  than  presume  upon  you. 

These  and  the  like  points  of  the  dutv  of  a  judge,  I 
forbear  to  enlarge  ;  for  the  longer  I  have  lived  with 
you.  the  shorter  shall  my  speech  be  to  vou ;  knowing 
that  you  come  so  furnished  and  prepared  with  these 
pood  ^  irtues.  as  whatsoever  I  shall  say  cannot  be  aev  I 
unto  you  ;  and  therefore  I  will  say  no  more  unto  tot  / 
at  this  time,  but  deliver  you  your  patenL  I 


ORDINANCES 

MADB    BY    THB 

LORD  CHANCELLOR  BACON, 

For  the  better  and  more  regular 

Administration  of  Justice  in  the  Chancery, 
To  be  daily  observed,  saving  the  prerogative  of  the  Court. 


No  decree  shall  be  reversed,  altered,  or  explained,  Decwet. 
being  once  under  the  great  seal,  but  upon  bill  of  re- 
view :  and  no  bill  of  review  shall  be  admitted,  except 
it  contain  either  error  in  law,  appearing  in  the  body 
of  the  decree,  without  farther  examination  of  matters  , 
in  fact,  or  some  new  matter  which  hath  risen  in  time 
after  the  decree,  and  not  any  new  proof  which  might 
have  been  used  when  the  decree  was  made :  never- 
theless upon  new  proof,  that  is  come  to  light  after 
the  decree  made,  and  could  not  possibly  have  been 
used  at  the  time  when  the  decree  passed,  a  bill  of 
review  may  be  grounded  by  the  special  license  of 
the  court,  and  not  otherwise. 

2.  In  case  of  miscasting,  being  a  matter  demon- 
strative, a  decree  may  be  explained,  and  reconciled 
by  an  order  without  a  bill  of  review ;  not  understand- 
ing^, by  miscasting,  any  pretended  misrating  or  mis- 
valuing,  but  only  error  in  the  auditing  or  numbering. 

3.  No  bill  of  review  shall  be  admitted,  or  any  other 
new  bill,  to  change  matter  decreed,  except  the  decree 
be  first  obeyed  and  performed :  as,  if  it  be  for  land, 
that  the  possession  be  yielded ;  if  it  be  for  money,  that 
the  money  be  paid ;  if  it  be  for  evidences,  that  the 
evidences  be  brought  in ;  and  so  in  other  cases  which 
stand  upon  the  strength  of  the  decree  alone. 

4.  But  if  any  act  be  decreed  to  be  done  which  ex- 
tinguisheth  the  parties  right  at  the  common  law,  as 
maJking  of  assurance  on  release,  acknowledging  satis- 
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faction,  cancelling  of  bonds,  or  evidences,  and  the 
like;  those  parts  of  the  decree  are  to  be  spared  until 
the  bill  of  review  be  determined ;  but  such  sparing  is 
to  be  warranted  by  public  order  made  in  court. 

5.  No  bill  ol  review  shall  be  put  in,  except  the 
party  that  prefers  it  enter  into  recognizance  with 
sureties  for  satisfying  of  costs  and  damages  for  the 
delay,  if  it  be  found  against  him. 

6.  No  decrees  shall  be  made,  upon  pretence  of 
equity,  against  the  express  provision  of  an  act  of  par- 
liament :  nevertheless  if  the  construction  of  such  act 
of  parliament  hath  for  a  time  gone  one  way  in  gene- 
ral opinion  and  reputation,  and  after  by  a  later  judg- 
ment hath  been  controlled,  then  relief  may  be  given 
upon  matter  of  equity,  for  cases  arising  before  the 
said  judgment,  because  the  subject  was  in  no  default 

7.  Imprisonment  for  breach  of  a  decree  is  in  nature 
of  an  execution,  and  therefore  the  custody  ought  to 
be  strait,  and  tiie  party  not  to  have  any  liberty  to  go 
abroad,  but  by  special  licence  of  the  lord  chancellor; 
but  no  close  imprisonment  is  to  be,  but  by  express 
order  for  wilful  and  extraordinary  contempts  and 
disobedience,  as  hath  been  used. 

8.  In  case  of  enormous  and  obstinate  disobedience 
in  breach  of  a  decree,  an  injunction  is  to  be  granted 
sub  pa-na  of  a  sum ;  and  upon  affidavit,  or  other  suffi- 
cient proof,  of  persisting  in  contempt,  fines  are  to  be 
pronounced  by  the  lord  chancellor  in  open  court,  and 
the  same  to  be  estreated  down  into  the  hanaper,  if 
cause  be,  by  a  special  order. 

9.  In  case  of  a  decree  made  for  the  possessioQ(tf 
land,  a  writ  of  execution  goes  forth;  and  if  that  be 
disobeyed,  then  process  of  contempt  according  to  the 
course  of  the  court  against  the  person,  unto  a  com- 
mission of  rebellion:  and  then  a  serjeant  at  arms  by 
special  warrant :  and  in  case  the  serjeant  at  arms  can-    ' 
not  find  him,  or  be  resisted ;  or  upon  the  c    uing  in  of 
the  party,  and  his  commitment,  if  he  st  in  dis- 
obedience, an  injunction  is  to  be  gran     1       rthepos-    | 
session ;  and  in  case  also  that  be  dis        )  td,  then  i  | 
commisssion  to  the  sheritf  to  put  him  into  •   Msessioa  ■ 
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10.  When  the  party  is  committed  for  the  breach  of 
a  decree,  he  is  not  to  be  enlarged  until  the  decree 
be  fully  performed  in  all  things,  which  are  to  be  done 
presently.  But  if  there  be  other  parts  of  the  decree 
to  be  performed  at  days,  or  time^  to  come,  then  he 
may  be  enlarged  by  order  of  the  court  upon  recogni* 
zance,  with  sureties  to  be  put  in  for  the  performance 
thereof  defuturOy  otherwise  not. 

1 1 .  Where  causes  come  to  a  hearing  in  court,  no 
decree  bindeth  any  person  who  was  not  served  with 
process  ad  audiendum  judicium  j  according  to  the  course 
of  the  court,  or  did  appear  gratis  in  person  in  court. 

12.  No  decree  bindeth  any  that  cometh  in  4b;ia 
^fide^  by  conveyance  from  the  defendant  before  the  biU 

exhibited,  and  is  made  no  party,  neither  by  bill  nor 
the  order :  but  where  he  comes  in  pendente  Ute,  and 
while  the  suit  is  in  full  prosecution,  and  without  any 
colour  of  allowance  or  privity  of  the  court,  there  re- 
gularly the  decree  bindeth ;  but  if  there  were  any  in- 
termission of  suit,  or  the  court  made  acquainted  with 
tbe  conveyance,  the  couft  is  to  give  order  upon  the 
special  matter  according  to  justice. 

13.  Where  causes  are  dismissed  upon  full  hearing,  DismiV 
and  the  dismission  signed  by  the  lord  chancellor,  such 
causes  shall  not  be  retained  again,  nor  new  bill  exhi- 
bited, except  it  be  upon  new  matter,  like  to  the  case 
of  the  bill  of  review. 

14.  In  case  of  all  other  dismissions,  which  are  not 
upon  hearing  of  the  cause,  if  any  new  bill  be  brought, 
the  dismission  is  to  be  pleaded ;  and  after  reference 
and  report  of  the  contents  of  both  suits,  and  conside- 
ration taken  of  the  former  orders  and  dismission,  the 
court  shall  rule  the  retaining  or  dismissing  of  the  new 
bill,  according  to  justice  and  nature  of  the  case. 

15.  All  suits  grounded  upon  wills  nuncupative, 
leases  parol,  or  upon  long  leases  that  tend  to  the  de- 
feating of  the  king's  tenures,  or  for  the  establishing 
of  perpetuities,  or  grounded  upon  remainders  put  into 
the  crown,  to  defeat  purchasers ;  or  for  brokage  or  re- 
wards to  make  manciages ;  or  for  bargains  at  play  and 


sions. 
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fendant  is  in  contempt  for  not  answering,  or  that  the 
debt  desired  to  be  stayed  appeareth  to  be  old,  and  hath 
slept  long,  or  the  creditor  or  the  debtor  hath  been 
dead  some  good  time  before  the  suit  brought. 

22.  Where  the  defendant  appears  not,  but  sits  ail 
attachment ;  or  when  he  doth  appear,  and  departs 
without  answer,  and  is  under  attachment  for  not  ah-^ 
swerino^ ;  or  when  he  takes  oath  he  cannot  answer  with- 
out sight  of  evidences  in  the  country ;  or  where  after 
answer  he  sues  at  common  law  by  attorney,  and  absents 
himself  beyond  sea:  in  these  cases  an  injunction  is  to 
be  granted  for  the  stay  of  all  suits  at  the  common  law, 
until  the  party  answer  or  appear  in  person  in  court, 
and  the  court  give  farther  order :  but  nevertheless  upon 
answer  put  in,  if  there  be  no  motion  made  the  same 
term,  or  the  next  general  seal  after  the  term,  to  con- 
tinue the  injunction  in  regard  of  the  insufficiency  of 
the  answer  put  in,  or  in  regard  of  matter  confessed  in 
the  answer,  then  the  injunction  to  die  and  dissolve 
without  any  special  order. 

23.  In  the  case  aforesaid,  where  an  injunction  is  to 
be  awarded  for  stay  of  suits  at  the  common  law,  if  the 
like  suit  be  in  the  chancery,  either  by  scire  facias^  or 
privilege,  or  English  bill,  then  the  suit  is  to  be  stayed 
by  order  of  the  court,  as  it  is  in  other  courts  by  injunc- 
tion, for  that  court  cannot  injoin  itself. 

24.  Where  an  injunction  hath  been  obtained  for 
staying  of  suits,  and  no  prosecution  is  had  for  the 
space  of  three  terms,  the  injunction  is  to  fall  of  itself 
without  farther  motion. 

25.  Where  a  bill  comes  in  after  an  arrest  at  the 
common  law  for  debt,  no  injunction  shall  be  granted 
without  bringing  the  principal  money  into  court,  ex- 
cept there  appear  in  the  defendant's  answer,  or  by  sight 
of  writings,  plain  matter  tending  to  discharge  the  debt 
in  equity :  but  if  an  injunction  be  awarded  and  dis- 
obeyed, in  that  case  no  money  shall  be  brought  in, 
or  deposited,  in  regard  of  the  contempt. 

26.  Injunctions  for  possession  are  not  to  be  granted 
before  a  decree,  but  where  the  possession  hath  conti- 
nued by  the  space  of  three  years,  before  the  bill  exhi- 
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bited,  and  upon  the  snrne  title ;  and  not  upon  any  tide 
by  lease,  or  otherwise  determined, 

27.  In  case  where  the  defendant  sits  all  the  process 
of  contempt,  and  cannot  be  found  by  the  serjeant  at 
arms,  or  resists  the  serjeant,  or  makes  rescue,  a  seques- 
tration shall  be  granted  of  the  land  in  question;  and 
if  the  defendant  render  not  himself  within  the  year, 
then  an  injunction  for  the  possession. 

28.  Injunctions  against  felling;  of  timber,  ploughing 
up  of  ancient  pastures,  or  for  the  maintaining  of  inclo- 
sures,  or  the  like,  shall  be  granted  according  to  the 
circumstances  of  the  case;  but  not  in  case  where  the 
defendant  upon  his  answer  claimeth  an  estate  of  in- 
heritance, except  it  be  where  he  claimeth  the  land  id 
trust,  or  upon  some  other  special  ground. 

29.  N^o  sequestration  shall  be  granted  but  oflandi^ 
leases,  or  goods  in  question,  and  not  of  any  other 
lands  or  goods,  not  contained  in  the  suits. 

30.  Where  a  decree  is  made  for  rent  to  be  paid  oot 
of  land,  or  a  sum  of  money  to  be  levied  out  of  the 
profits  of  land,  there  a  sequestration  of  the  same  lands, 
being  in  the  defendant's  hands,  may  be  granted. 

3 1 .  Where  the  decrees  of  the  provincial  council,  or 
of  the  court  of  requests,  or  the  queen's  court,  are  by 
contumacy  or  other  means  interrupted;  there  the 
court  of  chancery,  upon  a  bill  preferred  for  corrobo- 
rations of  the  same  jurisdictions,  decrees,  and  Ben- 
tences,  shall  give  remedy, 

32.  Where  any  cause  comes  to  a  hearing-,  that  hath 
been  formerly  decreed  in  any  other  of  the  kings 
courts  at  Westminster,  such  decree  shall  be  first  read, 
and  then  to  proceed  to  the  rest  of  the  evidence  on 
both  sides. 

«r  33.  Suits  after  judgment  may  be  admitted  acconi- 
ing  to  the  ancient  custom  of  the  chancery,  ud  the 
late  royal  decision  of  his  majesty,  of  t  oid,  ifter 
solemn  and  great  deliberation :      it  in  suits    ' 

ordered,  that  bond  be  put  in  wi 
prove  the  suggestions  of  the  bill. 
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34.  Decrees  upon  suits  brought  after  judgment  shall 
contain  no  words  to  make  void  or  weaken  the  judg- 
ment, but  shall  only  correct  the  corrupt  conscience  of 
the  party,  and  rule  him  to  make  restitution,  or  per- 
form other  acts,  according  to  the  equity  of  the  cause. 

35.  The  registers  are  to  be  sworn,  as  hath  been 
lately  ordered. 

36.  If  any  order  shall  be  made,  and  the  court  not  0rden,uid 
informed  of  the-last  material  order  formerly  made,  no  ^*  ^^  ^'^ 
benefit  shall  be  taken  by  such  order,  as  granted  by  ten. 
abuse  and  surreption ;  and  to  that  end  the  registers 
ought  duly  to  mention  the  former  order  in  the  later. 

37.  No  order  shall  be  explained  upon  any  private 
petition  but  in  court  as  they  are  made,  and  the  register 
is  to  set  down  the  orders  as  they  were  pronounced  by 
the  court,  truly,  at  his  peril,  without  troubling  the 
lord  chancellor,  by  any  private  attending  of  him,  to 
explain  his  meaning;  and  if  any  explanation  be  de- 
sired, it  is  to  be  done  by  public  motion,  where  the 
other  party  may  be  heard. 

38.  No  draught  of  any  order  shall  be  delivered  by 
the  register  to  either'  party,  without  keeping  a  copy 
by  him,  to  the  end  that  if  the  order  be  not  entered, 
nevertheless  the  court  may  be  informed  what  was 
formerly  done,  and  not  put  to  new  trouble  and  hear- 
ing; and  to  the  end  also  that  knowledge  of  orders  be 
not  kept  back  too  long  from  either  party,  but  may 
presently  appear  at  the  office. 

39.  Where  a  cause  hath  been  debated  upon  hear- 
ing of  both  parties,  and  opinion  hath  been  delivered 
by  the  court,  and  nevertheless  the  cause  referred  to 
treaty,  the  registers  are  not  to  omit  the  opinion  of  the 
court,  in  drawing  of  the  order  of  reference,  except  the 
court  doth  specially  declare  that  it  be  entered  without 
any  opinion  either  way ;  in  which  case,  nevertheless, 
the  registers  are  out  of  their  short  note  to  d  w  up 
some  more  full  remembrance  of  that  ' 

court,  to  inform  the  court  if  the  cause  coi 
cannot  be  agreed, 

40.  The  registers,  upon  sending  of  their  c 
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and  general  reference  of  the  estate  of  the  cause,  except 
it  be  by  consent  of  the  parties  to  be  sparingly  granted. 

48.  No  report  shall  be  respected  in  court,  which 
exceedeth  the  warrant  of  the  order  of  reference. 

48.  The  masters  of  the  court  are  required  not  to 
certify  the  state  of  any  caus^,  as  if  they  would  make 
breviate  of  the  evidence  on  both  sides,  which  doth 
little  ease  the  court,  but  with  some  opinion;  or  other- 
wise, in  case  they  think  it  too  doubtful  to  give  opinion, 
and  therefore  make  such  special  certificate,  the  cause 
is  to  go  on  to  a  judicial  hearing,  without  respect  had 
to  the  same. 

50.  Matters  of  account,  unless  it  be  very  weighty 
causes,  are  not  fit  for  the  court,  but  to  be  prepared  by 
reference,  with  this  difference  nevertheless,  that  the 
cause  comes  first  to  a  hearing ;  and  upon  the  entrance 
into  a  hearing,  they  may  receive  some  direction,  and 
be  turned  over  to  have  the  accounts  considered,  ex- 
cept both  parties,  before  hearing,  do  consent  to  a 
reference  of  the  examination  of  the  accounts,  to  make 
it  more  ready  for  a  hearing. 

51.  The  like  course  to  be  taken  for  the  examina- 
tion of  court  rolls,  upon  customs  and  copies,  which 
shall  not  be  referred  to  any  one  master,  but  to  two 
masters  at  the  least. 

52.  No  reference  to  be  made  of  the  insufficiency 
of  an  answer,  without  shewing  of  some  particular 
point  of  the  defect,  and  not  upon  surmise  of  the  in- 
sufficiency in  general. 

53.  Where  a  trust  is  confessed  by  the  defendant  s 
answer,  there  needeth  no  farther  hearing  of  the  cause, 
but  a  reference  presently  to  be  made  upon  the  ac- 
count^ and  so  to  go  on  to  a  hearing  of  the  accounts. 

54.  In  all  suits  where  it  shall  appear,  upon  the  Suits  in 
hearing  of  the  case,  that  the  plaintiff  nad  not  proba-  ^^^ 
bilem  causam  litigandi,  he  shall  pay  unto  the  defen- 
dant his  utmost  costs,  to  be  assessed  by  the  court. 


Idiui 


55.  lFanybill,an8wer8,replication,orreioinder,shall  h,«, 
be  found  of  an  immoderate  length,  both  the  party  and  "P^* 
the  counsel  under  whose  hand  it  passeth  shall  be  fined.  Ld 


dc 
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62.  No  insufficient  answ^er  can  be  taken  hold  of 
afler  replication  pirt  in,  beeause  it  is  admitted  suffi- 
cient by  the  replication. 

^.  A3BL  answer  to  a  matter  charged  as  the  defen- 
dant's own  fetot  must  be  direct,  without  saying  it  is 
to  his  remembrance,  or  as  he  believeth,  if  it  be  laid 
liown  within  seven  years  before;  and  if  the  defendant 
deany  the  ikct,  he  must  traverse  it  directly,  and  not 
by  way  of  negative  pregnant;  as  if  a  fact  be  laid  to 
be  done  wjth  divers  circumstances,  the  defendant  may 
nottea^erae  it  literally  as  it  is  laid  in  the  bill,  but  must 
Inurerae  the  *point  of  substance ;  so  if  he  ihe  charged 
widi  the  fieceipt  of  one  hundred  pounds,  b^  must 
trava»e  that  ihe  ;h»th  noit  recmved  a  nundred  poiiad#9 
or  any  pait  tbeneof ;  and  if  be<have  receiw^  /part,  h^ 
Jinii^  «et  Ibrdi  what  pact 

^.  If  a  heairiag  be  forayed  upon  bill  and  answer, 
the  answer  amst  he  admitted  to  be  true  in  all  poJXkts, 
and  a  decree  ought  not  to  made,  but  upon  haanng 
the  answer  read  in  court 

i6£L  Where  no  coimsel  appears  for  the  ^lefeadant 
attheibearing,  and  the  process  appears  to  have  {>een 
served,  the  answer  of  such  defendant  is  to  be  read  in 
court. 

66.  No  new  matter  is  to  be  contained  in  any  nq>U- 
cation,  except  it  be  to  avoid  matter  set  forth  in  the 
defendant's  answer. 

67 .  All  copies  in  chancery  shall  contam  fifteen  lineis 
in  every  sheet  Cheneof,  written  orderly  and  uawaste- 
fully,  unto  wiiiefa  shall  be  subscribed  the  name  of  the 
piincipal  derk.ofthe  office  where  it  is  wnitteii,  or  his 
jA^potf,  for  whom  lie  will  ans^i^ec,  for  wliich  only  ^iib^ 
acription  no  fee  nt  all  AaM  be  taken* 

68«  Alx  commissicms  for  examination  of  witnesaef^onnu- 

^w3khtsiq)eriMderr.imlum\atif^Bmi^^  ub^a^' 

positions  mtothetorortshaM  bejfeccived,  butsucb  oiiOy  [J^^^^p^- 
as  shall  be  either  comprised  in  one  roll,  subscribe^ 
widi  the  name  of  the  commissioBei»o  or  else  in  di- 
vers rails,  whereof  each  racshsdlbe  bo  subscribed. 
69.  if  Jbo&  parties  join  m  commissio«i,  md  ^qpon 
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brought  close  sealed  up  to  the  court  to  peruse  or 
publish,  as  the  court  shall  think  good. 

75.  No  affidavit  shall  be  taken  or  admitted  by  any  AffidaTits. 
master  of  the  chancery,  tending  to  the  proof  or  dis- 
proof of  the  title  or  matter  in  question,  or  touching  the 
merits  of  the  cause ;   neither  shall  any  such  matter 

be  colourably  inserted  in  any  affidavit  for  serving 
of  process. 

76.  No  affidavit  shall  be  taken  against  affidavit, 
as  far  as  the  masters  of  the  chancery  can  have  know- 
ledge; and  if  any  such  be  taken,  the  latter  affidavit 
shall  not  be  used  nor  read  in  court. 

77.  In  case  of  contempts  grounded  upon  force  or 
ill  words,  upon  serving  oi  process,  or  upon  words  of 
scandal  of  the  court,  proved  by  affidavit,  the  party  is 
forthwith  to  stand  committed ;  but  for  other  contempts 
against  the  orders  or  decrees  of  the  court,  an  attach- 
ment goes  forth,  first,  upon  an  affidavit  made,  and  then 
the  party  is  to  be  examined  upon  interrogatories,  and 
his  examination  referred ;  and  if  upon  his  examina- 
tion he  confess  matter  of  contempt,  he  is  to  be  com- 
mitted; if  not,  the  adverse  party  may  examine  wit- 
nesses to  prove  the  contempt :  and  therefore  if  the 
contempt  appear,  the  party  is  to  be  committed ;  but 
if  not,  or  if  the  party  that  pursues  the  contempt  do 
fail  in  putting  in  interrogatories,  or  other  prosecution, 
or  fail  in  the  proof  of  the  contempt,  then  the  par^ 
charged  with  the  contempt  is  to  be  discharged  with 
good  coasts. 

78.  They  that  are  in  contempt,  specially  so  far  as 
proclamation  of  rebellion,  are  not  to  be  heard,  neither 
in  that  suit,  nor  any  other,  except  the  court  of  special 
grace  suspend  the  contempt. 

79.  Imprisonment  upon  contempt  for  matters  past 
may  be  discharged  of  grace,after  sufficient  punishment, 
or  otherwise  dispensed  with:  but  if  the  imprisonment 
be  for  not  performance  of  any  order  of  the  court  in 
force,  they  ought  not  to  be  discharged  except  they  first 
obey,  but  the  contempt  may  be  suspended  for  a  time. 

80.  Injunctions,  sequestration,  dismissions^  re-  ] 
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tainers  upon  diernissions,  or  final  orders,  are  not  to 
be  granted  upon  petitions. 

81.  No  former  order  made  in  court  is  to  be  altered, 
crossed,  or  explained  upon  any  petition;  but  such 
orders  may  be  stayed  upon  petition  for  a  small  stay, 
until  tlie  matter  may  be  moved  in  court. 

S2.  No  commission  for  examination  of  witnessei 
shall  be  discharged;  nor  no  examinations  or  deposi- 
tions .shall  be  suppressed  upon  petition,  except  it  be 
upon  point  of  course  of  the  court  first  referred  to  tte 
clerks,  and  certificate  thereupon. 

83.  No  demurrer  shall  be  overruled  upon  petition. 

84.  No  scire  facias  shall  be  awarded  upon  recog- 
nizances not  enrolled,  nor  upon  recognizances  en- 
rolled, unless  it  be  upon  examination  of  the  record 
with  the  writ;  nor  no  recognizance  sliall  be  enrolled 
after  the  year,  except  it  be  upon  special  order  from 
the  lord  chancellor. 

85.  No  writ  of  >ic  eseat  regiium,  prohibition,  con- 
sultation, statute  of  Northampton,  certiorari  spe- 
cial, or  procedendo  special,  or  certiorari  or  proce- 
dendo general,  more  than  once  in  the  same  cause; 
habeas  corpus,  or  corpus  cum  causa,  vi  laica  removauT, 
or  restitution  thereupon,  de  coronatore  et  viridario 
di'^cndo,  in  case  of  a  moving  de  hoi/iine  repleg.  assiz. 
or  special  patent,  de  bullivo  ainovend',  certiorari 
super  pmsetitatioiiibus  fact,  coram  commissariis  se- 
war\  or  ad  (juod  dampnum,  shall  pass  without  warrant 
under  the  lord  chancellors "s  hand,  and  signed  by  him, 
savesuch  writs  ad  quod  dampnum,  as  shall  be  signed  by 
master  attorney. 

86.  Writs  of  privilege  are  to  be  reduced  to  a  better 
rule,  both  for  the  number  of  persons  tiiat  shall  be 
privileged,  and  for  the  case  of  the  privilege;  and 
as  for  the  number,  it  shall  be  set  down  by  schedule: 
for  the  case,  is  to  be  understood,  that  besides  per- 
sons privileged  as  attendants  upon  the  court,  suitors 
and  witnesses  are  only  to  have  privilege,  cundo,  it- 
deundo,  el  tnorando,  for  tlieir  uecessary  attendance, 
and  not  otherwise ;  and  that  such  writ  of  privilege  dis- 
chargeth  only  an  arrest  upon  the  first  process,  but  yet, 
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where  at  such  times  of  necessaiy  i^tendanee  tiie  pmiijr 
is  taken  in  execution,  it  is  a  coBtempt  te  tiie  cooit, 
and  accordingly  to  be  punished. 

87.  No  Mi^Ucacii  for  the  good  behaviour  shall  be 
granted,  but  upon  articles  grounded  upon  the  oadi  of 
two  at  the  least,  or  certifies^  upon  any  one  justice  of 
assize,  or  two  justices  of  the  peace,  with  affidavit  tiiat 
it  is  their  hands,  or  by  order  of  the  star-chamber,  or 
chaiK^ery,  or  other  of  the  king's  courts. 

88.  No  recognizance  of  the  good  bdiaviour,  or  the 
peace,  taken  in  the  country,  and  certified  into  the 
petty  bag,  shall  be  filed  in  the  year  without  warrant 
firom  the  lord  chancellor. 

89.  Writs  of  ne  exeat  regnum  are  properly  to  be 
granted  according  to  the  suggestion  of  the  writ,  in  re- 
%pecX  of  attempts  prejudicial  to  the  king  and  state,  in 
whidi  case  the  lord  chancellor  will  grant  them  upon 
prayerof  jany  the  principal  secretaries  without  cause 
shewing,  or  upcm  such  information  as  his  lordshipshall 
think  of  weight;  but  otherwise  also  they  may  be 
granted,  according  to  the  practice  of  long  time  used, 
in  case  of  interlopers  in  trade,  great  bankrupts,  in 
whose  ^tate  many  ^subjects  ate  interested,  or  other 
cases  that  concern  multitudes  of  the  king's  subjects, 
also  in  case  of  duels,  and  divers  others. 

90.  All  writs,  certificates,  and  whatsoever  other 
process  r^.  ccram  Rege  in  Cane,  shall  be  brought 
into  the  chapel  of  the  rc^ls,  within  convenient  time 
after  the  return  thereof,  and  shall  be  there  filed  upon 
their  proper  files  and  bundles  as  they  ought  to  be ; 
eiLcept  the  depositions  of  witnesses,  which  may  remain 
with  $my  of  tae  six  cleriLS  by  the  space  of  one  year 
next  nfierihe  cause  shall  be  determined  l^  djecree,or 
otherwise  be  dismissed. 

91.  All  injunctions  shall  be  enrolled,  or  the  trans- 
cript filled)  to  the  end  that  if  occasion  be,  the  court 
may  take  order  to  award  writs  of  scire  facias  there- 
upon, as  in  ancient  time  hafh  been  used. 

92.  All  days  given  by  the  court  to  sheriffs  to  re- 
turn their  writs,  or  bring  in  their  prisoners  upon  writs 
of  privilege,  Qf  otherwise  between  party  and  party, 
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shall  be  filed,  either  in  the  register  s  office,  or  in  the 
petty -bag  respectively ;  and  all  recognisances  taken  to 
the  king's  use,  or  unto  the  court,  shall  be  duly  in- 
rolled  in  convenient  time,  with  the  clerks  of  the  in- 
roliment,  and  calendars  made  of  them,  and  tlie  calen- 
dars every  Michaelmas  term  to  be  presented  to  the 
lord  chancellor. 

93.  In  case  of  suits  upon  the  commissions  for  cha- 
ritable uses,  to  avoid  charge,  there  shall  need  no  bill, 
but  only  exceptions  to  the  decree,  and  answer  forth- 
with to  be  made  thereunto  ;  and  thereupon,  and  upon 
sight  of  the  inquisition,  and  the  decree  brought  unto 
the  lord  chancellor  by  the  clerk  of  the  betty-bag,  his 
lordship,  upon  perusal  thereof,  will  give  order  under 
his  hand  for  an  absolute  decree  to  be  drawn  up. 

94.  Upon  suit  for  the  commission  of  sewers,  the 
names  of  those  that  are  desired  to  be  commissioners 
are  to  presented  to  the  lord  chancellor  in  writing; 
then  his  lordship  will  send  the  names  of  some  privy 
counsellor,  lieutenant  of  the  shire,  or  justices  of  assiie, 
being  resident  in  the  parts  for  which  the  commission 
is  prayed,  to  consider  of  them,  that  thev  be  not  put  in 
for  private  respects;  and  upon  the  return  of  suck 
opinion,  his  lordship  will  give  farther  order  for  the 
commission  to  pass. 

95.  No  new  commission  of  sewers  shall  be  granted 
while  the  first  is  in  force,  except  it  be  upon  discovery 
of  abuse  or  fault  in  the  first  commissioners,  or  other- 
wise upon  some  great  or  weighty  ground. 

90.  No  commission  of  bankrupt  shall  be  granted 
but  upon  petition  first  exhibited  to  the  lord  chancel- 
lor, together  with  names  presented,  of  which  his  lord- 
ship will  take  consideration,  and  alwavs  mingle  some 
learned  in  the  law  with  the  rest;  yet  so  as  care  be 
taken  that  the  same  parties  be  not  too  often  used  in 
commissions ;  and  likewise  care  is  to  be  taken  th»l 
bond  with  good  surety  be  entered  into,  in  200/-  at 
least,  to  prove  him  a  bankrupt. 

97.  No  commission  of  delegates  in  any  cause  of 
weight  shall  be  awarded,  but  upon  petition  preferred 
to  the  lord  chancellor,  who  will  name  the 
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sioners  himself,  to  the  end  they  may  be  persons  of 
convenient  quality,  having  regard  to  the  weight  of 
the  cause,  and  the  dignity  of  me  court  from  whence 
the  appeal  is. 

98.  Any  man  shall  be  admitted  to  defend  in  forma 
pauperis^  upon  oath,  but  for  plaintiffs  they  are  ordi- 
narily to  be  referred  to  the  court  of  requests,  or  to  the 

Srovincial  councils,  *if  the  case  arise  in  those  juris* 
ictions,  or  to  some  gentlemen  in  the  country,  except 
it  be  in  some  specicd  cases  of  commiseration,  or  po- 
tency of  the  adverse  party. 

99.  Licences  to  collect  for  losses  by  fire  or  water  are 
not  to  be  granted,  but  upon  good  certificate ;  and  not 
for  decays  of  suretyship  or  debt,  or  any  other  casual* 
ties  whatsoever ;  and  they  are  rarely  to  be  renewed ; 
and  thev  are  to  be  directed  ever  unto  the  county 
where  the  loss  did  arise,  if  it  were  by  fire,  and  the 
counties  that  abut  upon  it,  as  the  case  shall  require ; 
and  if  it  were  by  sea,  then  unto  the  county  where  the 
port  is,  from  whence  the  ship  went,  and  to  some  sea- 
counties  adjoining. 

100.  No  exemplification  shall  be  made  of  letters 
patents,  inter  atia^  with  omission  of  the  general  words ; 
nor  of  records  made  void  or  cancelled  ;  nor  of  the 
decrees  of  this  court  not  inrolled  ?  nor  of  depositions 
by  parcel  and  fractions,  omitting  the  residue  of  the 
depositions  in  court,  to  which  the  hand  of  the  exa^ 
miner  is  not  subscribed ;  nor  of  records  of  thei.  court 
not  being  inrolled  or  filed ;  nor  of  records  of  any  other 
court,  before  the  same  be  duly  certified  to  this  court, 
and  orderly  filed  here ;  nor  of  any  records  upon  the 
sight  and  examination  of  anv  copy  in  paper,  but 
upon  sight  and  examination  of  the  originiB. 

101  And  because  time  and  experience  may  disco- 
ver some  of  these  rules  to  be  inconvenient,  and  some 
other  to  be  fit  to  be  added  ;  therefore  his  lordship  in- 
tendeth  in  any  such  case  from  time  to  time  to  publish 
any  such  revocations  or  additions. 
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Ha8ting9>  wad  he  to  t3ie  lord  cbancellon  TfadsbusiH 
nesB  proceeding  slowly  notwitfastanding^  Awbrey  did* 
write  diyei^  letters,  and  ddiven^  tfaem  to  the  lord 
chsnceUor,  but  eoold  never  have  any  answer  fromt 
his  lordship;  but  at  last  delivering  another  letter,  his) 
lordships  aaswored^  If  he  importuned  him  he  would 
lay  hhtti  b^the  beds. 

The  proofs^  of  tbisr  accusation  are>  five : 

The  mst^  Sir  George  Hastings  related  it  long  sioce* 
unto  Sir  Gfaaaies  Mbntague.. 

SecMtdly,  the  lord  dianceUor,  fbaring  this  would 
be  complained  of>.  desired  silence  of  Sir  George 
Hastings. 

ThuxDy^.l^r  George  Hastings'}^. testimony  thereof; 
winch  was  not  voluntary,  but  urged.i 

Fourthly^  the  lord  dkmceUor  desired  Sir  George^ 
Hastings  to  bring  the  party  Awbrey  unto  him ;  and 
promised  rediress!  of  the  wrong  done  him. 

Fififaly,  that  the  lord  chanceUor  said  unto  Sir  George 
Hastings^  if  he  wouid  aflirm  the  giving  of  this  1001 
hifr lor&hip  would  and  must  deay  it  upoui  his  honour. 

Thevcas&  of  Mr;  Edward  Egerton  is  this ;  Thecei 
being  divers,  suilis  between  Edward  Effertcm  and  1^ 
Rowmndi  EgertoD  in  the  chancery,  Edward  Egerton 
presented  his  lordship^  a  Utde  after  he  was  lord 
keepec,  nl^ith  a  bason  and  ewer  of  501.  and  above, 
and  afterwards  he  delivered  unto  Str  Gieorge  Hastihgs 
and  Sir  Richard  Young  400/.  in  gold,  to  be  presented 
unto  his  lordship.  Sir  Riehaid  Yoiuig  presented  it, 
his  lordship  took  it,  and<  poised  [it],  and  said,  it  was 
too  much ;  and  retnmed  answer,  Tbat  Mr.  Egerton 
had  not  only  enriched  hiai,  but  had  Ifeud  a  tye  upon 
his  lordship  to  do  him  favour  in  all<  his  just  causes. 

The  proofeareihetestimonvofSirGkorgeHastihgs, 
and  the  testimony  of  Merefil^  &  scrivener^  thus  hr : 
That  he  took  iq>  700/.  for  Mr.  Egerton^  Ms.  Egerton 
theti  telling  him,  that  a  j^eat  part  of  it  was  to  be 
given  to  the  lord  chatice&r :  and  dial  Mr.  Egerton 
afterwards  told  him,  that  the  400/.  in  gold  was  given 
to  the  lord  chancellor.  At  liiis  conference  was  fiuthor 
declared  of  a  bishop,  who  was  touchedin  diis  bwMncsi» 
upon  the  bye,  wlusse  function  was  much  honoured. 
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but  his  person  touched  herein ;  this  business  depend- 
ing being  ordered  against  Edward  Egerton,  he  pro- 
cured a  new  reference  thereof  from  the  king  to  the 
lord  chancellor  :  his  lordship  demanded  the  parties 
to  be  bound  in  GOOO  marks,  to  stand  to  his  lordships 
award  :  they  having  entered  into  that  bond,  his  lord- 
ship awarded  the  matter  against  Edward  Egerton  for 
Sir  Rowland  Egerton  ;  and  Edward  Egerton  refusing 
to  stand  to  the  said  award,  a  new  bill  was  exhibited 
in  the  chancery  ;  and  hereupon  his  lordship  ordered 
that  his  bond  of  6000  marks  should  be  assigned  unto 
Sir  Rowland  Egerton,  and  he  to  put  the  same  in  suit 
in  his  lordship's  name. 

The  bishop  of  Landatf,  as  a  friend  to  Mr.  Edward 
Egerton,  advised  with  Randolph  Damportand  Butler, 
which  Butler  is  now  dead,  that  they  would  procurea 
stay  of  the  decree  of  that  award,  and  procure  a  new 
hearing :  it  was  agreed  that  GOOO  marks  should  be 
given  for  this  by  Edward  Egerton,  and  shared 
amongst  them,  and  amongst  certain  noble  persons, 

A  recognisance  of  10,000/.  was  required  from  Mr. 
Egerton  to  the  bishop  for  the  performance  hereof:  the 
bishop  his  share  of  this  6000  marks  was  to  have 
[been]  so  great,  as  no  court  of  justice  would  allow  : 
they  produce  letters  of  the  bishop  naming  the  sum, 
and  setting  down  a  course  how  this  6000  marks 
might  be  raised,  namely,  the  land  in  question  to  be 
decreed  for  Mr,  Egerton,  and  out  of  thai  the  money 
to  be  levied  ;  and  if  this  were  not  effected,  then  the 
bishop  ill  verba  saccrdotis  \ivomi?.eA  to  deliver  up  this 
recognisance  to  be  cancelled.  The  new  recognisance 
is  sealed  accordingly,  and  Randolph  Damport  rides  to 
the  court,  and  moved  the  lord  admiral  for  his  lord- 
ship's letter  to  the  lord  chancellor  herein  :  but  his  lord- 
ship denied  to  meddle  in  a  cause  depending  in  suit. 

Then  the  said  Randolph  Damport  assayed  to  get 
the  king's  letter,  but  failed  therein  also;  so  that  the 
good  they  intended  to  Mr.  Egerton  was  not  effected ; 
and  yet  the  bishop,  though  required,  refused  to  deli- 
ver up  the  said  recognisance,  until  Mr.  Egertoa 
threatened  to  complain  thereof  unto  the  king. 

He  sliewed  also  that  the  commons  do  purpose,  that 
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if  any  more  of  thid  kind  happen  to  be  comj^lained  of 
before  them,  they  trill  present  the  same  to  yoar  lord- 
ships, wherein  they  shall  follow  the  ancient  pre- 
cedents, which  shew  that  great  persons  have  been 
accused  for  the  like  in  parliament. 

They  humbly  desire,  that  forasmuch  as  this  con- 
cemeth  a  person  of  so  great  eminency,  it  may  not  de- 
pend long  before  your  lordships ;  that  the  examination 
of  the  proofs  may  be  expedited,  and  if  he  be  found 
guilty,  then  to  be  punished ;  if  not  guilty,  the  now 
accusers  to  be  punished. 

This  being  reported,  the  lord  admiral  presented  to 
die  house  a  letter  written  unto  their  lordships,  the 
tenor  whereof  foUoweth : 


To  the  Right  Honoorable  his  very  good  Lords, 
The  Lords  Spiritual  and  Temporal,  in  the 
Upper  House  of  Parliament  assembled. 

"  My  very  good  Lords  j 

**  I  HUMBLY  pray  your  lordships  all,  to  make  a 
*  favourable  and  true  construction  of  my  absence.  It 
**  is  no  feigning  or  fainting,  but  sickness  both  of  my 
^  heart  and  of  my  back,  though  joined  with  that  com- 
**  fort  of  mind,  that  persuadeth  me  that  I  am  not  fiir 
^^  from  heaven,  whereof  I  feel  the  first-fnrits, 

*•  And  because,  whether  I  live  or  die,  I  would  be 
'^  glad  to  preserve  my  honour  and  fame,  so  far  as  I  aan 
<<  worthy ;  hearing  that  some  complaints  of  base  bri- 
"  bery  are  coming  before  your  lordships,  my  requests 
**  unto  your  lordships  are : 

•*  First,  That  you  will  maintain  me  in  your  good 
**' opinion,  without  prejudice,  until   my  cause  be 

**  heard. 

•*  Secondly,  That,  in  regard  I  have  sequestered  my 
^  mind  at  this  time,  in  great  part,  from  worldlv  matr 
*•  ters,tiiinkinff  of  my  account  and  answers  in  a  higfher 
**  court;  your  lordships  will  give  me  convenient  time, 
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"  according  to  the  course  of  other  courts,  to  advise 
"  with  my  counsel,  and  to  make  my  answer;  wherein, 
"nevertheless,  my  counsel's  piirt  will  be  the  least: 
"  for  I  shall  not,  hy  the  grace  of  God,  trick  up  an 
"  innocency  with  cavillations,  but  plainly  and  in- 
"  tenuously,  as,  your  lordships  know,  my  manner  is, 
"  declare  what  I  know  or  remember. 

"  Thirdly,  That  according  to  the  course  of  justice 
"  I  may  be  allowed  to  except  to  the  witnesses  brought 
"  against  me,  and  to  move  questions  to  your  lordships 
"for  their  cross-examinations,  and  likewise  to  pro- 
"  duce  my  own  witnesses  for  the  discovery  of  the 
"  truth. 

"  And  lastly.  That  if  there  be  any  more  petitions  of 
"  like  nature,  that  your  lordships  would  be  pleased  not 
"  to  take  anyprejudice  or  apprehension  of  any  number 
"  or  muster  of  them,  especially  against  a  judge  that 
"  makes  2000  orders  and  decrees  in  a  year,  not  to 
"  speak  of  the  courses  that  have  been  taken  for  Iiunt- 
"  iug  out  complaints  against  me,  but  that  I  may 
"  answer  them,  according  to  the  rules  of  justice, 
"  severally  and  respectively. 

"  These  rctiuests,  I  hope,  appear  to  your  lordships 
"  no  otlier  than  just.  And  so,  thinking  myself  happy 
"  to  have  so  noble  peers  and  reverend  prelates  lo 
"  discern  of  my  cause,  and  desiring  no  privilege  of 
"  greatness  for  subterfuge  of  guiltiness,  but  meaning, 
"  as  I  said,  to  deal  fairly  and  plainly  with  your  lord- 
"  ships,  and  to  put  myself  upon  your  honours  and 
"favours,  I  pray  God  to  bless  your  counsels  and 
"  persons.      And  rest 

"  I'our  lordships  humble  servant, 

19  March,  1620.  "  Fii.  St.  Alban,  Ccncr 

Upon  which  letter  answer  was  sent  from  the  lords 
unto  the  said  lord  ehancellor  on  the  said  twenlielhof 
March,  namely.  That  the  lords  received  his  lordship's 
letter,  delivered  unto  them  by  the  lord  admiral :  they 
intend  to  proceed  in  liis  cause  now  before  their  lord- 
ships, according  to  the  right  rule  of  justice,  and  they 
shall  be  glad  if  his  lordship  shall  clear  1  s  hoQOUi 
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to  which  emi  tbey  pnr  bis^  iDn&Aip  to  pn>- 
Tide  far  his  just  ddfaicre. 

And  7&erm^rd&.  on  Wei&isesi^r.  ^  tw^»itr-4ir$t  o4t 
March,  tiie  commons  sent  a  me:$s»u:}:<e  unto  tbe  tor^ 
concenm^  their  6xrthjer  complaint  ;igams$t  die  ^siitd 
lord  chaDfieOar.  whidi  consisted  of  tbese  ijbar  pouitSs. 


Tke  fixsl  in  citancenr  beins:  between  tlie  lady 
WkarloB  ^hoBtiSr  and  Wood  ud  odieis  defendants^ 
upon  ooos  bSIs;  the  lord  chancdlor  upon  hearing 
irIioD]r  dissnaaed  diem;  bat  up^  entry  ^"^  the  order« 
die  cfo»  hSk  against  the  lady  XVliarton  was  only  di»- 
miMcd;  and  afterwards,  for  a  iNribe  c^  90<V.  CTtxen  by 
die  lady  Wharton  to  the  lord  chancdlor^  hb  lordship 
decreed  die  caose  fisurdier;  and  then  hearinfi^  that 
Wood  znd  the  other  defeiKiants  complained  thereof 
to  die  hoQse  of  commons,  his  lordship  sent  for  them* 
and  damned  that  decree  as  unduly  eottan ;  and  when 
the  lady  Whartcm  began  to  com{Main  thereof,  his 
lordship  sent  for  her  also,  and  promised  her  redress, 
saying,  ^  That  decree  is  not  yet  entered.** 

Seonidly,  in  the  suit  between  HaU  plaintiff,  and 
Holman  ddfendant ;  Holman  deferrii^  his  answer  was 
committed  to  the  fleet,  where  he  lay  twenty  weeks, 
and  petitioning  to  be  delivered,  was  answered  by 
some  about  the  lord  chancellor,  The  bill  shall  be  de* 
creed  against  him,  pro  confessOy  unless  he  would  enter 
into  a  2000/.  bond  to  stand  to  the  lord  chancellor  s 
order ;  which  he  refusing,  his  liberty  cost  him  one 
way  or  other  one  thousand  pounds.  Holman  being 
freed  out  of  the  Fleet,  Hall  petitioned  to  the  lord 
chancellor,  and  Holman  finding  his  cause  to  go  hard 
with  him. on  his  side,  complained  to  the  commons ; 
whereupon  the  lord  chancellor  sent  for  him,  and  to 
j^ify  him,  told  him  he  should  have  what  order  ho 
would  himself. 

Thirdly,  in  the  cause  between  Smithwicke  and 
Wiche,  the  matter  in  question  being  for  accounts  witli 
the  merchant,  to  whom  it  was  deferred,  certified  iii 
the  behalf  of  Smithwicke ;  yet  Smithwicke,  to  obUun 
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a  decree,  was  told  by  Mr.  Burrough,  one  near  to  the 
lord  chancellor,  that  it  must  cost  him  200/.  which  he 
paid  to  Mr.  Burrough  or  Mr.  Hunt,  to  the  use  of 
the  lord  chancellor;  and  yet  the  lord  chancellor 
decreed  but  one  part  of  the  certificate;  whereupon 
he  treats  again  with  Mr,  Burrough,  who  demanded 
another  100/.  which  Smithwicke  also  paid  to  the  use 
of  the  lord  chancellor.  Then  his  lordship  referred 
the  accounts  again  to  the  same  merchant,  who  certi- 
fied it  again  for  Smithwicke;  yet  his  lordship  decreed 
the  second  part  of  the  certificate  against  Smithwicke, 
and  the  first  part,  which  was  formerly  decreed  for  him, 
his  lordship  made  doubtful :  Smithwicke  petitioned 
to  the  lord  chancellor  for  his  money  again ;  and 
Smithwicke  had  all  his  money,  save  20/.  kept  back 
by  Hunt  for  a  year. 

The  lord  chief  justice  also  delKered  three  petitions, 
which  his  lordship  received  yesterday  from  the  com- 
mons: the  first  by  the  lady  Wharton,  the  second  by 
Wood  and  Parjetor  and  others,  and  the  third  by 
Smithwicke. 

The  fourth  part  of  the  message  con.sists  only  of 
instructions  delivered  unto  the  commons  by  one 
Churchill  a  register,  concerning  divers  bribes  and 
abuses  in  the  chancery,  which  the  commons  desire 
may  be  examined. 

The  lords,  in  the  mean  time,  proceeded  to  the 
examination  of  the  complaints,  and  took  divers  exa- 
minations of  witnesses  in  the  house,  and  appointed 
a  .select  committee  of  themselves  to  take  examinatioas 
also. 

And  on  Wednesday,  the  twenty-fourth  of  April,  the 
prince  his  highness  signified  unto  their  lordships, 
that  the  said  lord  chancellor  had  sent  a  submission 
unto  their  lordships,  which  was  preseotly  read  in 
hcev  verba: 
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To  the  Right  Honourable  the  Lords  of  the 
Parliament  in  the  Upper  ^House  assem- 
bled •  * 

The  bumble  Submission  and  Supplication  of  the 

Lord  Chancellor. 
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li  may  please  your  Lordships^ 

I  SHALL  humbly  crave  at  your  lordships  hands 
a  benign  interpretation  of  that  which  I  shall  now 
^  write )  for  words  that  come  from  wasted  spirits,  and 
an  oppressed  mind,  are  more  safe  in  being  depo* 
sited  in  a  noble  construction,  than  in  being  circled 
with  any  reserved  caution. 
'^  This  being  moved,  and  as  I  hope  obtained^  in 
**  the  nature  of  a  protection  for  all  that  I  shall  say ; 
''  I  shall  now  make  into  the  rest  of  that,  wherewith  I 
''  shall  at  this  time  trouble  your  lordships,  a  very 
''  strange  entrance :  for  in  the  midst  of  a  state  of  as 
^'  great  affliction  as  1  think  a  mortal  man  can  endure, 
^'  honour  being  above  life,  I  shall  begin  with  the  pro-^ 
'^  fessing  of  gladness  in  some  things. 

The  first  is.  That  hereafter  the  greatness  ()f  a 
"  judge,  or  magistrate,  shall  be  no  sanctuary  or  pro- 
tection of  guiltiness;  which,  in  few  words,  is  the 
beginning  of  a  golden  world. 

The  next,  That  afler  this  example,  it  is  like  that 
"  judges  will  fly  from  any  thing  that  is  in  the  likeness 
"  of  corruption,  though  it  were  at  a  great  distance,  as 
"  from  a  serpent;  which  tendeth  to  the  purging  of 
"  the  courts  of  justice,  and  the  reducing  them  to  their 
true  honour  and  splendour. 
"  And  in  Aese  two  points,  God  is  my  Witness,  that 
though  it  be  my  fortune  to  be  the  ativil,  whereupon 
**  those  good  effects  are  beaten  and  Wrought,  I  take 
^'  no  smsdl  comfort. 

*'  But  to  pass  from  the  motions  of  my  heart,  wh6re- 
"  of  God  is  only  judge,  to  the  merits  of  my  cause, 
"  whereof  your  lordships  are  judges,  under  God  and 
'^  his  lieutenant.  I  do  understand  there  hath  been 
^^  heretofoft  ezpclcted  frotti  me  some  justification )  and 
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"  therefore  I  have  chosen  one  only  justification,  out 
"  of  the  justification  of  Job.  For  after  the  clear  sub- 
"  mission  and  confession  which  I  shall  now  make 
"  unto  your  lorJships,  I  hope  I  may  say  and  justify 
"  with  Job  in  these  words,  /  liave  not  hid  my  sins,  as 
"  did  Adat?i,}ior  coucealedmxf faidts  imni)  bosom.  This 
"  is  the  only  justification  which  I  will  use. 

"  It  rcsteth,  therefore,  that,  without  fig-leaves,  \  do 
"  ingenuously  confess  and  acknowledge,  that  haring 
"  understoodtiie  particularsof  the  charge,  not  formaHy 
"  from  the  house,  but  enough  to  inform  my  conscience 
"  and  my  memory,  I  find  matters  sufficient  and  full, 
"  both  to  move  me  to  desert  my  defence,  and  to  move 
"  your  lordships  to  condemn  and  censure  me. 

"  Neither  will  I  trouble  your  lordships  by  singling 
"  those  particulars  which  I  think  might  fall  off,  Quut 
■  "  tc  crcmpta  juvat  sjiiiiis  dt:  p/urihus  una?  Neither 
"  will  I  prompt  your  lordships  to  observe  upon  the 
"  proofs,  where  they  come  not  home,  or  the  scruple 
"  touching  the  credit  of  the  witnesses.  Neither  will 
"  I  represent  to  your  lordships,  how  far  a  defence  in 
"  divers  things  mought  extenuate  the  offence  in  re- 
"  spect  of  the  time  and  manner  of  the  gift,  or  the 
"  like  circumstances.  But  only  leave  these  things 
"  to  sprijig  out  of  your  own  noble  thought^,  and  ob- 
"  servations  of  the  evidence,  and  examinations  them- 
"  selves ;  and  charitably  to  wind  about  the  particu- 
"  lars  of  the  charge,  here  and  there,  as  God  shall  put 
"  into  your  minds;  and  to  submit  myself  wholly  to 
"  your  piety  and  grace. 

"  And  now,  I  liave  spoken  to  your  lordships  as 
"judges,!  shall  say  a  few  words  to  you  as  peers  and 
"  prelates;  Inimbly  commending  my  cause  to  your 
"  noble  minds  and  magnanimous  afl'ections. 

"  Your  lordships  are  not  simple  judges,  but  parlia- 
''  mcntary  judges  ;  you  have  a  farther  extent  of  arbi- 
"  trary  jiowcr,  than  other  courts.  And  if  your  lord- 
"  ships  be  not  tied  by  ordinary  courses  of  courts  or 
"  precedents  in  points  of  strictness  and  severity,  much 
"  more  in  points  of  mercy  and  mitigation. 

"  And  yet  if  any  thing  which  I  shall  move  raou^hl 
■'  be  contrary  to  your  worthy  ends  to  introduce  a  re- 
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^'  formation,  I  should  notseek  it:  but  herein  I  beseech 
"  your  lordships  to  give  me  leave  to  tell  you  a  story. 
"  Titus  Manlius  took  his  son's  life  for  giving  battle 
''  against  the  prohibition  of  his  general :  not  many 
years  after  the  like  severity  was  pursued  by  Papirius 
Cursor,  the  dictator,  against  Quintus  Maximus ;  who 
being  upon  the  point  to  be  sentenced,  by  the  inter- 
cession of  some  principal  persons  of  the  senate  was 
spared:  whereupon  Livy  maketh  this  grave  and 
gracious  observation ;  Neque  ^nusjirmata  est  dis- 
cipUna  militaris  periculo  Quint i  Maximi,  quam  mi- 
serabili  supplicio  Titi  Manlii.  The  discipline  of  war 
was  no  less  established  by  the  questioning  of  Quin- 
tus Maximus,  than  by  the  punishing  of  Titus  Man- 
'^  lius.  And  the  same  reason  is  of  the  reformation 
*'  of  justice ;  for  the  questioning  of  men  of  eminent 
'^  places  hath  the  same  terror,  though  not  the  same 
'^  rigour  with  the  punishment. 

"  But  my  case  standeth  not  there ;  for  my  humble 
^*  desire  is,  that  his  majesty  would  take  the  seal  into 
''  his  hands ;  which  is  a  great  downfal,  and  may 
"  serve,  I  hope,  in  itself,  for  an  expiation  of  my  faults. 
"  Therefore,  if  mercy  and  mitigation  be  in  your 
"  power,  and  do  no  ways  cross  your  noble  ends,  why 
'*  should  I  not  hope  of  your  lordships'  favour  and 
"  commiseration? 

"  Your  lordships  will  be  pleased  to  behold  your 
"  chief  pattern,  the  king  our  sovereign,  a  king  of  in- 
'^  comparable  clemency,  and  whose  heart  is  inscruta- 
'^  ble  for  wisdom  and  goodness.  Your  lordships  will 
''  remember  that  there  sat  not  these  hundred  years 
before,  a  prince  in  your  house,  and  never  such  a 
prince,  whose  presence  deserves  to  be  made  memo- 
rable by  records  and  acts  mixed  of  mercy  and  jus- 
tice. Your  lordships  arc  either  nob  and  com- 
"  passion  ever  beateth  in  the  veins  of  t>ie  blood,  or 
**  reverend  prelates,  who  are  the  ser     i         H  lo 

"  would  not  break  the  bruised  re    ,  i     ^ 

"  smoking  flax.  You  all  sit  upon  o  i 

"  therefore  cannotbutbemore  sensiDie     t 
"  of  the  world,  and  of  the  fall  of  any  of  hign 
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"  Neither  will  your  lordships  forget  that  there  are 
"  titia  tanporis,  as  well  as  vitia  hominis;  and  that 
"  the  beginning  of  reformations  hath  the  contrary 
*'  powerof  thepool  of  Dethesda;  for  that  had  strengtfi 
"  to  cure  him  only  that  was  first  cast  in,  and  this  hath 
"  commonly  strength  to  hurt  him  only  that  is  first 
"  cast  in.  AnA  for  my  part,  I  wish  it  may  stay  there 
"  and  go  no  farther, 

"  Lastly,  I  assure  myself,  your  lordships  have  a 
"  noble  feeling  of  me,  as  a  member  of  your  own  body, 
"  and  one  that  in  this  very  session  had  some  taste  of 
"  your  loving  afl'ections;  which,  I  hope,  was  not  a 
"  lightening  before  the  death  of  thera,  but  rather  a 
"  spark  of  that  grace,  which  now  in  the  conclusion 
"  will  more  appear. 

"  And  therefore  my  humble  suit  to  your  lordships 
"  is,  That  my  penitent  submission  may  be  my  sen- 
"  tence,  and  the  loss  of  the  seal  my  punishment;  acd 
"  that  your  lordships  will  spare  any  farther  sentence, 
"  but  recommend  me  to  his  majesty's  grace  and  par- 
"  don  for  all  that  is  past.  God's  holy  Spirit  be 
"  among  you. 

"  Your  (orihhips  humble  servant,  and  suppliant, 

22d  April,  1G2I.  "  Fa.  St.  AlB  AN,  CflrtC." 

The  lords  having  considered  of  this  submission, 
and  heard  the  collections  of  corruptions  charged  upon 
the  said  lord  chancellor,  and  the  proofs  thereof  read, 
they  sent  a  copy  of  the  same  without  the  proofe  unto 
him  the  said  lord  chancellor,  by  Mr.  Baron  Denham, 
and  Mr.  Attorney-General,  with  this  message  from 
their  lordships,  namely, 

That  the  lord  chancellor's  confession  is  not  fully 
set  down  by  his  lordship,  in  the  said  submission,  fof 
three  causes. 

1.  First,  his  lordship  confesseth  not  any  particu- 
lar bribe  or  corruption. 

2.  Nor  sheweth  how  his  lordship  heard  the  charffe 
thereof. 
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3.  The  c<nifes8ioii,  such  as  it  is,  is  afterwards  ex- 
tenoated  in  the  same  submission  ;  and  therefore  the 
lords  have  sent  him  a  particular  of  the  charge,  and  do 
expect  his  answer  to  the  same  with  all  convenient 

pedition. 


Unto  which  message  the  lord  chancellor  answered, 
<<  that  he  would  return  the  lords  an  answer  with  speed." 
And  on  the  twenty-fifth  of  April  the  lords  consider- 
ed of  the  lord  chancellor  s  said  answer,  sent  unto  their 
message  yesterday,and  sent  a  second  message  unto  his 
lordship  to  this  effect,  by  the  said  Mr.  Baron  Denham, 
and  Mr.  Attorney- General,  namely. 

The  lords  having  received  a  doubtful  answer  unto 
the  message  their  lordships  sent  him  yesterday ;  and 
therefore  they  now  send  to  him  again  to  know  of  his 
lordship,  directly  and  presently,  whether  his  lordship 
will  make  his  confession,  or  stand  upon  his  defence. 
Answer  returned  by  the  said  messengers,  namely, 
"  The  lord  chancellor  will  make  no  manner  of  de- 
fence to  the  charge,  but  meaneth  to  acknowledge 
corruption,  and  to  make  a  particular  confession  to 
every  point,and  after  that  an  humble  submission ;  and 
humbly  craves  liberty,  that  where  the  charge  is  more 
"  full  than  he  finds  the  truth  of  the  fact,  he  may  make 
<<  declaration  of  the  truth  in  such  particulars,the  charge 
"  being  brief,  and  containing  not  all  circumstances." 
The  lords  sent  the  same  messengers  back  again  to 
the  lord  chancellor,  to  let  him  know,  that  their  lord- 
ships have  granted  him  time  until  Monday  next,  the 
thirtieth*  of  April,  by  ten  in  the  morning,  to  send  such 
confession  and  submission  as  his  lordship  intends 
to  make. 

On  which  Monday  the  lord  chancellor  sent  the 
same  accordingly,  and  that  follows  m  hac  vcrba^ 
namely, 

*  I  preiume  it  shoMld  be  the  tweoiy-ninth. 


n 
ii 


538  Proceedings  in  Parliament 

To  the  Right  Honourable  the  Lords  Spiritual 
and  Teuipond,  in  the  high  court  of  Parlia- 
ment assembled. 

The  bumble  Confession  and  Submission  of  me  the 
Lord  Cbancellor. 

Upon  advised  consideration  of  the  charge,  descend- 
ing into  my  own  conscience,  and  calling  my  memor)' 
to  account,  so  far  as  I  am  able,  1  do  plainly  and  inge- 
nuously confess  that  I  am  gnilty  of  corruption,  and  do 
renounce  all  defence,  and  put  myself  upon  the  grace 
and  mercy  of  your  lordships. 

The  particulars  I  confess  and  declare  to  be  as  fol- 
lowcth. 

To  the  first  article  of  the  charge,  namely,  "  In  the 
"  cause  between  Sir  Rowland  Egerton  and  Edward 
"  Egerton,  the  lord  chancellor  received  300/.  on  the 
"  part  of  Sir  Rowland  Egerton,  before  he  bad  decreed 
"  the  cause." 

I  do  confess  and  declare,  that  upon  a  reference  from 
his  majesty  of  all  suits  and  controversies  between  Sir 
Rowland  Egerton  and  Edward  Egerton,  both  parties 
submitted  themselves  to  my  awaid  by  recognisances 
reciprocal  in  ten  thousand  marks  apiece  ;  thereupon, 
after  divers  hearings,  I  made  my  award  with  the  ad- 
vice and  consent  of  my  lord  Hobard  :  tbe  award  was 
perfected  and  published  to  the  parties,  which  was  io 
February-  Then  some  days  after,  tbe  tbree  hundred 
pounds,  mentioned  in  the  charge,  was  delivered  unto 
me.  Afterwards  Mr.  Edward  Egerton  fled  off  from 
the  award  ;  then  in  Midsummer  term  following  a  suit 
was  begun  in  chancery  by  Sir  Rowland  to  have  the 
award  confirmed,  and  upon  that  suit  was  the  decree 
made  mentioned  in  the  article. 

The  second  article  of  the  charge,  namely,  "In  the 
"  same  cause  he  received  from  Edward  Egerton  400/." 

I  confess  and  declare,  thatsoon  after  my  first  coming 
to  the  seal.beinga  time  when  I  was  presented  by  many. 
the  400/.  mentioned  in  the  -said  charge  was  delivered 
unto  me  in  a  purse,  and,  as  I  now  call  to  mind,  from 
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Mr.  Edward  Egerton ;  but,  as  far  as  I  can  remember, 
it  was  expressed  by  them  that  brought  it  to  be  for  fa- 
vours past,  and  not  in  respect  of  favours  to  come. 

The  article  of  the  charge,  namely,  ^4n  the  cause 
"  between  Hody  and  Hody,  he  received  a  dozen  of 
."  buttons  of  the  value  of  50/.  about  a  fortnight  after 
"  the  cause  was  ended :" 

I  confess  and  declare,  that  as  it  is  laid  in  the  charge, 
about  a  fortnight  after  the  cause  was  ended,  it  being  a 
suit  for  a  great  inheritance,  there  were  gold  buttons 
about  the  value  of  50/.  as  is  mentioned  in  the  charge, 
presented  unto  me,  as  I  remember,  by  Sir  Thomas  Per- 
rot  and  the  party  himself. 

To  the  fourth  article  of  the  charge,  namely,  "In  a 
"  cause  between  the  lady  Wharton  and  the  coheirs  of 
"  Sir  Francis  Willoughby,  he  received  of  the  lady 
"  Wharton  three  hundred  and  ten  pounds :" 

I  confess  and  declare,  that  I  did  receive  of  the  lady 
Wharton,  at  two  several  times,  as  I  remember,  in  gold, 
200/.  and  100  pieces ;  and  this  was  certainly  pendente 
lite:  but  yet  I  have  a  vehement  suspicion  that  there 
was  some  shuffling  between  Mr.  Shute  and  the  regis- 
ter in  entering  some  orders,  which  afterwards  I  did 
distaste. 

To  the  fifth  article  of  the  charge,  namely,  "  In  Sir 
"  Thomas  Monk's  cause,  he  received  from  Sir  Thomas 
"  Monk^  by  the  hands  of  Sir  Henry  Holmes,  110/.  but 
*^  this  was  three-quarters  of  a  year  after  the  suit  was 
"  ended :" 

I  confess  it  to  be  true,  that  I  received  100  pieces ; 
but  it  was  long  aft;er  the  suit  ende^,  as  is  contained  in 
the  charge. 

To  the  sixth  article  of  the  charge,  namely,  ^'  In  the 
"  cause  between  Sir  John  Trevor  and  Ascue,  he  re- 
**  ceived  on  the  part  of  Sir  John  Trevor  100/." 

I  confess  and  declare,  that  I  received  at  new  year  s 
tide  100/.  from  Sir  John  Trevor;  and,  because  it  came 
as  a  new  year's  gift,  I  neglected  to  inquire  whether  the 
cause  was  ended  or  depending;  but  since  I  find,  that 
though  the  cause  was  then  dismissed  to  a  trial  at  law, 
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yet  the  equity  is  reserved,  so  as  it  was  in  that  kind  pen- 
dente lite. 

To  the  seventh  article  of  the  charge,  oaraely,  "In 
"  the  cause  between  Hulman  and  Young,  he  received 
"  of  Younn-  100/.  after  the  decree  made  for  him :"' 

I  confess  and  declare,  that,  as  I  remember,  a  good 
while  after  the  cause  ended,  I  received  1 00/.  either  by 
Mr.  Toby  Matthew,  or  from  Young  himself:  but 
whereas  I  have  understood  that  there  was  some  money 
given  by  llolman  to  my  servant  Hatcher,  to  that  cer- 
tainly 1  was  never  made  privy. 

To  the  eightli  article  of  the  charge,  "  In  the  cause 
"between  Fisher  and  Wrenliam,  the  lord  chancellor, 
"  after  the  decree  passed,  received  a  suit  of  hangings 
"worth  one  hundred  and  threescore  pounds  and  bet- 
"  ter,wliich  Fisher  gave  him  by  advice  of  Mr.  Shute :" 

I  confess  and  declare,  that  some  time  after  the  de- 
cree pa,ssed,  I  being  at  that  time  upon  remove  to  York- 
house,  I  did  receive  a  suit  of  hangings  of  the  value,  1 
think,  mentioned  in  thccliarge,  by  Mr.  Shute,  as  from 
SirEdwardFisher,toward9thefLirnishingofmyhous€, 
as  some  others,  that  were  no  ways  suitors,  did  present 
me  with  the  like  about  that  time. 

To  the  nintli  article  of  the  eliarge,  "  In  the  cause 
"  between  Kennedy  and  Vanlore,  he  received  a  rich 
"  cabinet  from  Kennedy,  prized  at  800/." 

I  confess  and  declare,  that  such  a  cabinet  was 
brought  to  my  house,  though  nothing  near  half  (he 
value;  and  that  I  said  to  him  that  brought  it,  that  I 
came  to  view  it,  and  not  to  receive  it ;  and  gare  com- 
mandment that  it  should  be  carried  back  ;  and  was  of- 
fended when  I  beard  it  was  not:  and  some  year  and 
an  half  after,  as  I  remember,  Sir  John  Kennedy  having 
all  at  that  time  refused  to  take  it  away,  as  I  am  told  by 
my  servants,  I  was  petitioned  by  one  Pinkney  that  it 
might  be  delivered  to  him,  for  that  he  stt-^d  engaged 
for  tlie  money  that  Sir  John  Kennedy  paid  for  it :  and 
thereupon  Sir  John  Kennedy  wrote  a  letter  to  my  ser- 
vant Sherborne,  with  his  own  hand,  desiring  I  would 
not  do  him  that  disgrace,  as  to  return  that  gift  back, 
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much  less  to  put  it  into  a  wrong  hand :  and  so  it  re- 
mains yet  ready  to  be  returned  to  whom  your  lord* 
ships  shall  appoint. 

To  the  tenth  article  of  the  charge,  namely,  "  He 
"  borrowed  of  Vanlore  1000/.  upon  his  own  bond  at 
^'  one  time,  and  the  like  sum  at  another  time,  upK)n 
"  his  lordship's  own  bill,  subscribed  by  Mr.  Hunt  his 
**  man :" 

I  confess  and  declare,  that  I  borrowed  the  money  in 
the  article  set  do¥m,  and  that  this  is  a  true  debt;  and 
I  remember  well  that  I  wrote  a  letter  from  Kew,  abont 
a  twelvemonth  since,  to  a  friend  about  the  king; 
wherein  I  desired,  that  whereas  I  owed  Peter  Vanlore 
2000/.  his  majesty  would  be  pleased  to  grant  me 
so  much  out  of  his  fine,  set  upon  him  in  the  star- 
chamber. 

To  the  eleventh  article  of  the  charge,  namely,  ^'  He 
"  received  of  Richard  Scott  200/.  after  his  cause  was 
<<  decreed,  but  upon  a  precedent  promise;  all  which 
"  was  transacted  by  Mr.  Shute :" 

1  confess  and  declare,  that  some  fortnight  after,  as 
1  remember,  that  the  decree  passed,  I  received  200/. 
as  from  Mr.  Scott,  by  Mn  Shute :  but  precedent  pro- 
mise or  transaction  by  Mr.  Shute,  certain  I  am,  I 
knew  of  none. 

To  the  twelfth  article  of  the  charge,  namely,  "  He 
''  leceived  in  the  same  cause,  on  the  part  of  Sir  John 
«  LenthaB,  100/." 

I  confess  and  declare,  that  some  months  after,  as  I 
remember,  that  the  decree  passed,  I  received  100/.  br 
my  servant  Sherborne,  as  from  Sir  John  Lenthall, 
who  was:  not  in  the  adverse  party  to  Scott,  but  a 
third  person^  relieved  by  the  same  decree,  in  the  suit 
c£  one  Power. 

Tok  the  thirteenth  article  of  the  charge,  namely, 
^  He  received  of  Mr.  Worth  100/.  in  respect  of  the 
*•  cause  betwe^i  him  and  Sir  Arthur  Mainwartng':" 

I  confess  and  declare,  that  this  cause  being  a  cause 
for  inheritance  of  good  value,  was  ended  by  my  arbi- 
trament^ and  consent  of  parties,  and  so  a  decree  passed 
of  course ;  and  some  months  after  the  cause  was  end- 
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ed,  the  100/.  mentioned  in  the  said  article,  was  deli- 
vered to  me  by  my  serviint  Hunt. 

To  tlic  fourteenth  article  of  the  charge,  namely, 
"  He  received  of  Sir  Ralph  Hansbye,  having  a  cause 
"  depending  before  him,  500/. 

I  confess  and  declare,  that  there  were  two  decrees, 
one  as  I  remember  for  the  inheritance,  and  the  other 
for  the  goods  and  chattels,  but  all  upon  one  bill ;  and 
some  good  time  after  the  first  decree,  and  before  the 
second,  tlie  said  500/.  was  delivered  unto  me  by  Mr. 
Toby  Matthew;  so  as  I  cannot  deny  but  it  was,  upon 
the  matter,  pendente  lite. 

To  the  fifteenth  article  of  thecliarge,  namely,  "  Wil- 
•'  liam  Compton  being  to  have  an  extent  for  a  debt  of 
"  1200/.  the  lord  chancellor  stayed  it,  and  wrote  his 
"  letter,  upon  which,  part  of  tlie  debt  was  paid  pre- 
"  sontly,  and  part  at  a  future  day:  the  lord  chancellor 
"  hereupon  sends  to  borrow  500/.  and  because  Comp- 
"  ton  was  to  pay  400/.  to  one  Huxley,  his  lordship  re- 
"  quires  Huxley  to  forbear  six  months;  and  there- 
"  upon  obtains  the  money  from  Compton :  the  money 
"  being  unpaid,  suit  grows  between  Huxley  and 
"  Compton  in  chancery,  where  his  lordship  decrees 
"  Compton  to  pay  Huxley  the  debt  with  damage  and 
"  costs,  when  it  was  in  his  own  hands:" 

I  do  declare,  that  in  ray  conscience  the  stay  of  the 
extent  was  just,  being  an  extremity  against  a  noble- 
man, by  whom  Compton  could  be  no  loser;  the  money 
was  plainly  borrowed  of  Compton  upon  bond  with  in- 
terest, and  the  message  to  Huxley  was  only  to  entreat 
him  to  give  Compton  a  longer  day,  and  in  no  sort  to 
make  me  debtor  or  responsible  to  Huxley ;  and  there- 
fore, though  I  was  not  ready  to  pay  Compton  bis  mo- 
ney, as  I  would  have  been  glad  to  have  done,  save  only 
100/.  which  is  paid,  1  could  not  deny  justice  to  Hux- 
ley in  as  ample  manner  as  if  nodiing  had  been  between 
Compton  and  I ;  but  if  Compton  hath  been  damnified 
in  my  respect,  I  am  to  consider  it  to  Compton. 

To  the  sixteenth  article  of  the  charge,  i     ne!y,  "  la 
"  thecause between  SirWiiliamlJronker ;     iAwbrey.  J 
"  the  lord  chancellor  received  from  Awb,     f  100/.       J 
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I  do  confi^s  aod  declare,  that  the  money  was  ((ivcn 
and  receiredy  but  the  manner  of  it  I  leave  to  the  wit- 


To  the  seventeenth  article  of  the  charge,  niunely, 
''  In  the  lord  Montague's  cause,  he  received  from  the 
"  lord  Montague  600  or  700/.  and  more  was  to  bo 
''  paid  at  the  ending  of  the  cause:" 

I  confess  and  declare  there  was  monoy  given,  und, 
as  I  remember,  to  Mr.  Bevis  Thelwalf,  to  tho  Nutn 
mentioned  in  the  article,  after  the  causo  was  decrecid ; 
but  I  cannot  say  it  was  ended:  for  there  have  hroii 
many  orders  since,  caused  by  Sir  Franciii  ItiglciftrhrM 
contempts;  and  I  do  remember,  that  when  Tlintwitll 
brought  the  money,  he  said  that  my  lord  would  Im 
yet  farther  thankful  if  he  could  once  get  liin  (|uitil;  to 
which  speech  I  gave  little  regard. 

To  the  eighteenth  article  of  the  charge,  niunrly, 
^'  In  the  cause  of  Mr.  Dunch,  he  received  from  Mr. 
''  Dunch  200/." 

I  confess  and  declare,  that  it  was  deliveniil  by  Mr. 
Thelwall  to  Hatcher  my  servant  for  me,  uh  I  ihinki 
some  time  after  the  decree;  but  I  cannot  precisely  in- 
form myself  of  the  time. 

To  the  nineteenth  article  of  the  charge,  namely, 
"  In  the  cause  between  Reynell  and  Peacocke,  he  ro- 
"  ceived  from  Reynell  200/.  and  a  diamond  ring, 
"  worth  500  or  600/." 

I  confess  and  declare,  that  at  my  first  coming  to  the 
seal,  when  I  was  at  Whitehall,  my  servant  Hunt  deli- 
vered me  200/.  from  Sir  George  Reynell,  my  near  ally, 
to  be  bestowed  upon  furniture  of  my  house;  adding 
farther,  that  he  had  received  divers  former  favours  from 
me ;  and  this  was,  as  I  verily  think,  before  any  suit  be- 
gun ;  the  ring  was  certainly  received  pendente  lite ; 
and  though  it  were  at  new  year's  tiae,  it  was  too 
great  a  value  for  a  new  year's  gift;  though  as  I  take 
it,  nothing  near  the  value  mentioned  in  the  article. 

To  the  twentieth  article  of  the  charge,  namely, 
<*  That  he  took  of  Peacocke  100/.  without  interest, 
**  security,  or  time  of  payment:" 
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I  confess  ami  declare,  that  I  received  of  Mr.  Pea- 
cocke  100^.  at  Dorset-liouse,  at  my  first  coming  to  the 
seal,  as  a  present;  at  which  time  no  suit  was  be^n; 
and  at  the  summer  after,  I  sent  my  then  servant  Lis- 
ter to  Mr.  Roli'e,  my  good  friend  and  neighbour  at  St. 
Albans,  to  use  his  means  with  Mr.  Peacocke,  who  was 
accounted  a  monied  man,  for  tlie  borrowing  of  500/. 
and  after  by  my  servant  Hatcher  for  borrowing  of  5001. 
more,  which  Mr.  Rolfe  procured ;  and  told  me  at  both 
times,  it  should  be  without  interest,  script,  ornote,  and 
that  I  should  take  my  own  time  ibr  payment  of  it. 

To  the  twenty-first  article  of  the  charge,  namely, 
"  In  the  cause  between  Smithwicke  and  Wiche,  he 
"  received  from  Smithwicke  200/.  which  was  repaid:" 

I  confess  and  declare,  that  my  servant  Hunt  did, 
upon  liis  account,  being  my  receiver  of  the  fines  upon 
original  writs,  charge  himself  with  200/.  formerly  re- 
ceived of  Smithwicke ;  which,  after  that  I  had  under- 
stood the  nature  of  it,  I  ordered  him  to  repay,  and  to 
defalke  it  out  of  liis  accounts. 

To  the  two- and -twentieth  article  of  the  charge, 
namely,  "  In  the  cause  of  Sir  Henry  Ruswell,  he  re- 
"  ccived  money  from  Ruswell,  but  it  is  not  certain 
"  how  much;"' 

I  confess  and  declare,  that  I  received  money  from 
my  servant  Hunt,  as  from  Mr.  Ruswell,  in  a  purse; 
and  whereas  the  sum  in  the  article  being  indefinite,  I 
confess  [it]  to  be  300  or  400/.  and  it  was  about  some 
months  after  the  cause  was  decreed :  in  which  decree 
I  was  assisted  by  two  of  the  judges. 

To  the  twenty-third  article  of  the  charge,  namely, 
"  In  the  cause  of  Mr.  Barker,  the  lord  chancellor  re- 
"  ceived  from  Barker  700/."' 

I  confess  and  declare,  that  the  sum  mentioned  in 
the  article  was  received  from  Mr.  Barker  some  time 
after  the  decree  past. 

To  the  twenty- fourth,  twentj'-fifth,  tvpenty-sixtti 
articles  of  the  charge,  namely,  Tlie  twenty-fourtb, 
"  There  being  a  reference  from  his  n  e  !ty  to  fc>> 
"  lordship  of  a  business  between  the  gr        rs  andtliel  I 
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<<  iqpotfaecaries,  die  lord  chancellor  received  of  die 
^  groc&s200l."'  Tfaetwenty-fifth  article, ''  In  the  same 
^'  canse,  he  received  of  the  apothecaries,  that  stood 
"  with  Ae  grocers,  a  taster  of  gold  worth  between  400 
<<  and  500^  and  a  present  of  ambergrease."*  And  the 
twent]r*€ixth  article, "  He  received  of  a  new  company 
"  of  apothecaries,  that  stood  against  the  grocers,  lOO/.'* 
To  these  I  confess  and  declare,  that  the  several 
sums  firom  the  three  'parties  were  received ;  and  for 
that  it  was  no  judicial  business,  but  a  concord  of  com* 
position  between  the  parties,  and  that  as  I  thought 
all  had  received  good,  and  they  were  all  three  com- 
mon purses,  I  thought  it  the  less  matter  to  receive  that 
which  they  voluntarily  presented ;  for  if  I  had  taken 
it  in  the  nature  of  a  corrupt  bribe,  I  knew  it  could  not 
be  concealed,  because  it  must  needs  be  put  to  account 
to  the  three  several  companies. 

To  the  twenty-seventh  article  of  the  charge,  namely, 
*^  He  took  of  the  French  merchants  1000/.  to  constrain 
*'  the  vintners  of  London  to  take  from  them  1500  tuns 
*^  of  wine;  to  accomplish  which,  he  used  very  indirect 
**  means,  by  colour  of  his  office  and  authority,  without 
'^  bill  or  suit  depending,  terrifying  the  vintners  by 
threats,  and  by  imprisonments  of  their  persons,  to 
buy  wines  whereof  they  had  no  need,  nor  use,  at 
higher  rates  than  they  were  vendible  .♦ 
I  do  confess  and  declare,  that  Sir  Thomas  Smith 
did  deal  with  me  in  behalf  of  the  French  company ; 
informing  me,  that  the  vintners  by  combination  would 
not  take  off  their  wines  at  any  reasonable  prices ;  that 
it  would  destroy  their  trade,  and  stay  their  voyage  for 
that  year;  and  that  it  was  a  fair  business,  and  con- 
cerned the  state ;  and  he  doubted  not  but  I  should 
receive  thanks  from  the  king,  and  honour  bv  it ;  and 
that  they  would  gratify  me  with  a  thousand  pounds 
for  my  travail  in  it:  whereupon  I  treated  between 
them  by  way  of  persuasion ;  and  to  prevent  any  com- 
pulsory suit,  propounding  such  a  price  as  the  vintners 
might  be  gainers  6/.  in  a  tun,  as  it  was  dien  main- 
tained unto  me.    And  after  the  merchants  petition- 
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ing  to  the  king,  and  his  majesty  recommending  this 
business  unto  me,  as  a  business  that  concerns  his  cus- 
toms and  the  navy,  I  dealt  more  earnestly  and  pe- 
remptorily in  it;  and,  as  I  think,  restrained  in  the 
messengers'  hand  for  a  day  or  two  some  tliat  were  the 
most  stiff;  and  afterwards  the  merchants  presented 
rae  with  1000/.  out  of  their  common  purse,  and  ac- 
knowledging themselves  that  I  had  kept  them  from  a 
kind  of  ruin,  and  still  maintaining  to  me,  that  the 
vintners,  if  they  were  not  insatiably  minded,  had  a 
very  competent  gain :  this  is  the  merits  of  the  cause, 
as  it  there  appears  to  me. 

To  the  twenty-eighth  article  of  the  charge,  namely, 
"  The  lord  Chancellor  hath  given  way  to  great  exac- 
"  tions  by  his  servants,  botn  in  respect  of  private 
"  seals,  and  otherwise  for  sealing  of  injunctions :" 

I  confess  it  was  a  great  fault  of  neglect  in  me  thai 
1  looked  no  better  to  my  servants. 

This  declaration  I  have  made  to  your  lordships, 
with  a  sincere  mind,  humbly  craving  that  if  there 
should  be  any  mistake,  your  lordships  would  impute 
it  to  want  of  memory,  and  not  to  any  desire  of  mine 
to  obscure  truth,  or  palliate  any  thing;  for  I  do  now 
again  confess,  that  in  the  points  charged  upon  me, 
though  they  sAould  be  taken,  ashimself  declared  them. 
there  is  a  great  deal  of  corruption  and  neglect,  {ot 
which  I  am  heartily  sorry,  and  submit  myself  to  the 
judgment,  grace,  and  mercy  of  the  court. 

For  extenuation  I  will  use  none  concerning  the  mat- 
ters themselves;  only  it  may  please  your  lordships, 
out  of  your  nobleness,to  cast  your  eyes  of  compassion 
upon  my  person  and  estate.  1  was  never  noted  for 
any  avaricious  man;  and  the  apostle  saith,  thatcevet- 
ousiiess  is  the  root  of  all  evil.  1  hope  also  that  your 
lordships  do  rather  find  me  in  a  state  of  gr'^e,  for  that 
in  all  these  particulars  there  arc  few  or  e  that  are 
not  almost  two  years  old ;  whereas  th  e  t  it  have  ao 
habit  of  corruption  do  commonly  wax  3 :  so  thai 

it  hath  pleased  God  Ic  prepare  me  by         edent  de- 
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giees  of  amendm^it  to  my  present  pemteney ;  aad  for 
my  estate  it  is  so  mean  and  poor,  as  my  care  is  now 
chiefly  to  satisfy  my  debts. 

And  so  fearing  I  have  troubled  your  lordships  too 
long,  I  shall  conclude  with  an  humble  suit  unto  you, 
that  if  your  lordships  proceed  to  sentence,  your  sen- 
tence may  not  be  heavy  to  my  ruin,  but  gracious  and 
mixt  with  mercy;  and  not  onljiPBo,  but  that  you 
would  be  noble  intercessors  for  me  to  his  Majesty 
likewise  for  his  grace  and  fjEtvour. 

Your  lordships'  humble  servant  and  suppliant ^ 

FR.  ST.  ALBAN,  CanC. 

Th  e  lords  having  heard  this  confession  and  submis- 
sion read,  these  lords  undernamed,  namely,  the  earl 
of  Pembroke,  lord  chamberlain ;  the  earl  of  Arundel, 
the  earl  of  Southampton,  the  bishop  of  Durham,  the 
bishop  of  Winchester,  the  bishop  of  Coventry  and 
Lichfield,  the  lord  Wentworth,  the  lord  Cromwell,  the 
lord  Sheffield,  the  lord  North,  the  lord  Chandos,  the 
lord  Hunsdon,  were  sent  to  him  the  said  lord  dian- 
cellor,  and  shewed  him  the  said  confession,  and  told 
him,  that  the  lords  do  conceive  it  to  be  an  ingenuous 
and  full  confession;  and  demanded  of  him,  whether 
it  be  his  ovni  hand  that  is  subscribed  to  the  same,  and 
whether  he  will  stand  to  it  or  no ;  unto  which  the  said 
lord  Chancellor  answered,  namdy, 

'^  My  lords,  it  is  my  act,  my  hand,  my  heart :  I 
beseech  your  lordships  to  be  merciful  to  a  broken 


He  which  answer  being  reported  to  the  house,  it 
agreed  by  the  house,  to  move  his  majesty  to  se- 
ipiester  the  seal ;  and  the  lords  intreated  the  prince's 
hifi^hness,  that  he  would  be  pleased  to  move  the  king : 
wnereunto  his  highness  condescended;  and  the  same 
lords,  which  went  to  take  the  acknowledgment  of  the 
lord  chancellor's  hand,  were  appointed  to  attend  the 
prince  to  the  king,  with  some  other  lords  added : 
and  his  majesty  did  not  only  sequester  the  seal,  but 
awarded  a  new   commission  unto  the  lord  chief 
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justice  to  execute  the  place  of  the  chancellor  or  lord 
keeper. 

PAKLiAMENT.dat.;jnwoJ/(7/;,  and  on  Wednesday 
the  second  of  May  the  said  commission  being  read, 
their  lordships  agreed  to  proceed  to  sentence  the  lord 
chancellor  fo-morrovv  morning ;  wherefore  the  gentle- 
man usher,  and  serjeant  at  arms,  attendants  on  the 
upper  house,  were  commanded  to  go  and  summon 
him  the  said  lord  chancellor  to  appear  in  person  be- 
fore their  lordships  to-morrow  morning  by  nine  of  the 
clock  ;  and  the  said  serjeant  was  commanded  to  take 
his  mace  with  him,  and  to  shew  it  unto  his  lordship 
at  the  said  summons :  but  they  found  him  sick  in  bed ; 
and  being  summoned,  lie  answered  that  he  was  sick, 
and  protested  that  he  feigned  not  this  for  any  excuse; 
for  if  he  had  been  well  he  would  willingly  have  come. 

The  lords  resolved  to  proceed  notwithstanding  a- 
gainst  the  said  lord  Chancellor;  and  therefore,  on 
Thursday  the  third  day  of  May,  their  lordships  seat 
their  message-  unto  the  commons  to  this  purpose, 
namely.  That  the  lords  arc  ready  to  give  judgment 
againt  the  lord  viscount  St.  Albau,  lord  chancellor,  if 
they  with  their  speaker  will  come  to  demand  it.  And 
the  commons  being  come,  the  speaker  came  to  the 
bar,  and  making  three  low  obeisances,  said  : 

THE  knights,  citizens,  and  burgesses,  of  the  c&tn- 
7>ions  house  if  •parliament,  have  made  complaints  unto 
your  lordships  of  7nany  exorbitant  offences  of  bribery 
and  corruption  committed  by  the  lord  chancellor; 
we  widerstand  that  your  lordships  are  ready  to  give 

judgment  upon  him  for  the  same ;  wherefore  I  their 
Speaker,  in  their  name,  do  humbly  demand,  and  prat 

judgment  against  him  the  lord  chancellor,  as  ike 
nature  of  his  offence  and  demerits  do  reijuire. 

The  lord  chief  justice  answered, 

MR.  SPEAKElt, 

Upon  complaint  of  the  commo  ;t  the  vit- 

count  St.  Alban,  lord  chancellor,  this  h  *i  court  halh 
hereby,  and  by  his  own  confession,  lim  guilt|  1 
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of  the  crimes  and  corruptions  complained  of  by  the 
commons,  and  of  sundry  other  crimes  and  corruptions 
of  the  like  nature. 

And  therefore  this  high  court,  having  first  sum- 
moned him  to  attend,  and  having  his  excuse  of  not 
attending  by  reason  of  infirmity  and  sickness,  which, 
he  protested  was  not  feigned,  or  else  he  would  most 
willingly  have  attended ;  doth  nevertheless  think  fit 
to  proceed  to  judgment:  and  therefore  this  high  court 
doth  adjudge, 

L  That  the  lord  viscount  St.  Alban,  lord  chan-» 
cellor  of  England,  shall  undergo  fine  and  ran- 
som of  forty  thousand  pounds. 

II.  That  he  shall  be  imprisoned  in  the  Tower 
during  the  king's  pleasure. 

III.  That  he  shall  for  ever  be  uncapable  of  any 
ofiice,  place,  or  employment,  in  the  state  or 
commonwealth. 

IV.  That  he  shall  never  sit  in  parliament,  nor 
come  within  the  verge  of  the  court. 

This  is  the  judgment  and  resolution  of  this  high 
court. 


END    or    VOL.    IV. 


Priatcd  hj  J.  F.  Doti,  St.  John's  Sqvaie. 
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